SYSTEMWIDE PROGRAMMATIC AGREEMENT
AMONG THE
U.S. ARMY CORPS OF ENGINEERS, NORTHWESTERN DIVISION,
BUREAU OF RECLAMATION, PACIFIC NORTHWEST REGION,
BONNEVILLE POWER ADMINISTRATION,
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION,
THE STATE HISTORIC PRESERVATION OFFICERS FOR WASHINGTON,
OREGON, IDAHO, AND MONTANA,
AND OTHER CONSULTING PARTIES
FOR THE MANAGEMENT OF HISTORIC PROPERTIES
AFFECTED BY
THE MULTIPURPOSE OPERATIONS OF THE FOURTEEN PROJECTS OF
THE FEDERAL COLUMBIA RIVER POWER SYSTEM
FOR COMPLIANCE WITH
SECTION 106 OF THE NATIONAL HISTORIC PRESERVATION ACT

WHEREAS, Congress authorized the U. S. Army Corps of Engineers, Northwestern
Division (Corps) to take lands within the Columbia River Basin to construct 12 dams and
their associated lakes or reservoirs, which are Libby, Albeni Falls, Chief Joseph,
McNary, John Day, The Dalles, Bonneville, Dworshak, Lower Granite, Lower
Monumental, Little Goose, and Ice Harbor dams and their lakes or reservoirs, and also
authorized the Bureau of Reclamation (Reclamation) to construct Grand Coulee and
Hungry Horse dams and their reservoirs (all hereafter called Projects); and,

WHEREAS, Congress authorized the Bonneville Power Administration (BPA) to market
and distribute electrical power generated at the Projects; and,

WHEREAS, Congress defined the purposes for those Projects (hereafter called Project
purposes), which include hydropower generation, navigation, flood control, irrigation
water supply, municipal and industrial water supply, recreation, and fish and wildlife and
other natural resources management (see Attachment 1 for Project authorizations); and,

WHEREAS, the 14 Projects are coordinated by the Corps, Reclamation, and BPA as a
system (called the Federal Columbia River Power System (FCRPS)), within the operating
limits developed by the Corps and Reclamation, while BPA schedules and dispatches
power; and,

WHEREAS, the Corps, Reclamation, and BPA (hereafter called the Lead Federal
Agencies) have determined that their coordinated implementation of these Project
purposes, including FCRPS operations and other Project purposes, and implementation of
land-based minor construction, maintenance, or other ground disturbing activities to
support those purposes, and including future modifications to the operating regime for
any or all of the Projects, collectively comprise the “undertaking” for the purposes of
Section 106 of the National Historic Preservation Act (NHPA)(16 U.S.C. § 470f)
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(hereafter called Section 106) for this agreement (hereafter called the Systemwide PA);
and,

WHEREAS, the undertaking causes or may cause direct or indirect adverse effects
(defined in the regulations of the Advisory Council on Historic Preservation (ACHP)
implementing Section 106 of the NHPA, and found at 36 C.F.R. § 800.5(a)(1)) to historic
properties included on, or eligible for inclusion on, the National Register of Historic
Places (hereafter called the National Register) through inundation, erosion, exposure, and
other factors; and,

WHEREAS, to comply with Section 106, the Lead Federal Agencies are responsible for
taking into account the effects of the undertaking on historic properties as defined in 36
C.F.R. § 800.16(y), and have documented their intent to address adverse effects in the
Intertie Development and Use (IDU) PA (executed 1991) and the System Operation
Review (SOR) Records of Decision (RODs) (signed 1997); and,

WHEREAS, although this Systemwide PA is not a funding agreement, the Lead Federal
Agencies nonetheless note that they coordinate their funding for implementation of
Section 106 NHPA compliance activities for Project operations in the following manner:
with ratepayer monies, BPA directly funds the power share of compliance activities,
whether for hydropower specific operations or for the power share of multipurpose (joint
use) operations attributed to all the Project purposes, and the Corps and Reclamation,
respectively, fund the non-power share of compliance activities with appropriations from
Congress. This funding coordination is the subject of direct funding agreements (DFA)
for operation and maintenance of the Projects and related memoranda of agreement
(MOASs) between the Corps and BPA, and Reclamation and BPA, overseen by the Joint
Operating Committee (JOC) of these Lead Federal Agencies. Because this PA addresses
operation of the Projects for all Project purposes, not all compliance activities taken
pursuant to this PA will necessarily be co-funded by BPA. Also, because this PA
addresses Section 106 NHPA compliance activities only, compliance activities pursuant
to other Federal statutes (see Stipulation 1B) will continue to be funded commensurate
with agency responsibilities and consistent with the funding agreements; and,

WHEREAS, pursuant to 36 C.F.R. § 800.14(b), the Lead Federal Agencies wish to
provide in this Systemwide PA a set of common standards, procedures, requirements, and
commitments that the Lead Federal Agencies shall apply at the 14 FCRPS Projects; and,

WHEREAS, the Lead Federal Agencies have either consulted with, or provided the
opportunity to consult with, the ACHP, the State Historic Preservation Officers (SHPO)
of ldaho, Montana, Oregon, and Washington; and the Tribal Historic Preservation
Officers (THPO) of the Confederated Tribes of the Colville Indian Reservation, the Nez
Perce Tribe, and the Spokane Tribe of Indians; the National Park Service, the Bureau of
Indian Affairs; and the U.S.D.A. Forest Service; as well as the Coeur d’Alene Tribe, the
Confederated Tribes of the Colville Indian Reservation, the Confederated Salish and
Kootenai Tribes of the Flathead Nation, the Confederated Tribes of the Umatilla Indian
Reservation, the Confederated Tribes of the Warm Springs Reservation of Oregon, the
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Confederated Tribes and Bands of the Yakama Nation, the Kalispel Tribe, the Kootenai
Tribe, the Nez Perce Tribe, and the Spokane Tribe of Indians, on the development of this
PA and have offered these parties the opportunity to become a signatory party to the
extent of their jurisdiction to this Systemwide PA; and,

WHEREAS, pursuant to the President’s Memorandum on “Government to Government
Relations with Native American Tribal Governments” (April 29, 1994) and Executive
Order 13175, “Consultation and Coordination with Indian Tribal Governments,” the Lead
Federal Agencies have established Government-to-Government relationships with the
above named Federally recognized tribes because certain actions carried out in the
operation of the Projects has the potential to affect tribal interests; and,

NOW, THEREFORE, the above named parties, each within the limits of their authority
and jurisdiction, agree that, pursuant to 36 C.F.R. § 800.14(b)(iii), the Lead Federal
Agencies shall take into account the effects of the undertaking on historic properties in
accordance with the following stipulations, and that adherence to the terms of this PA
shall satisfy the Lead Federal Agencies’ Section 106 responsibilities for addressing the
effects of the undertaking on historic properties.

STIPULATIONS

The Lead Federal Agencies shall ensure that the following stipulations are implemented
consistent with the schedule identified in Attachment 2. The Lead Federal Agencies will
together implement the Systemwide actions pursuant to this PA. Project-specific actions
will be implemented by the Corps, or the Corps and BPA, at Corps-managed Projects and
by Reclamation, or Reclamation and BPA, at Reclamation-managed Projects.

A glossary of definitions utilized in this PA is provided in Attachment 3.

I. PURPOSE OF THIS SYSTEMWIDE PA

Because the undertaking encompasses 14 Projects spread across four States, this
Systemwide PA is designed to:

A. Set forth the Lead Federal Agency obligations, requirements, and standards pursuant
to Section 106 of the NHPA that will apply to all 14 Projects. The Kalispel Tribe of
Indians Concurs.

A. Address Section 106 NHPA compliance only. Federal agency compliance with
Section 110 of NHPA, and other Federal statutes such as the Archaeological
Resources Protection Act or the Native American Graves Protection and
Repatriation Act, will remain the responsibility of the individual Federal agencies
to address as appropriate to their authority and jurisdiction. The Kalispel Tribe }
of Indians does not concur.
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their section 106 of the NHPA exposure to “,..for effects of their undertaking | - - { Formatted: Font: Itaiic ]
throughout the APE commensurate with the extent that their undertaking causes
the effect.” Should the undertaking be the principal causation for the exposure of
Native American graves within the APE and/or the principal contribution for the
exposure of cultural enriched sediments to the predation of amateur looting, then
the FCRPS program is subject to contributory negligence. It is therefore
reasonable and consistent with the best practice of law and resource management
that the PA adequately redress the Lead Federal Agencies’ proportional liabilities
relative to the hopefully rare ARPA and NAGPRA events that may occur in the
next 30 years. Stipulation | subpart B is deficient and needs to be corrected:;
without such a correction the Kalispel Tribe of Indians shall not sign this
agreement and it shall encourage its peers to similarly abstain from concurring
with this agreement.

+--- ‘[ Formatted: Bullets and Numbering J

B. Provide a mechanism for streamlining compliance with Section 106. The Lead <} { Formatted: Bullets and Numbering |
Federal Agencies, at their discretion, will comply with Section 106 pursuant to this
PA in any of the following manners:

1. Develop and implement a Project-Specific PA that meets the general principles
set out in Stipulation Il below and contains the standards and requirements set out
in Stipulation V.F; or,

2. Develop and implement a Historic Property Management Plan (HPMP) that meets
the general principles set out in Stipulation 1l below and contains the standards
and requirements set out in Stipulation V.F below and Attachment 4; or,

3. Develop and implement both a Project-Specific PA and an HPMP at the
discretion of the Lead Federal Agencies in consultation with interested parties; or,

4. The Lead Federal Agencies may comply with the ACHP’s regulations on a case-
by-case basis without the use of a Project-Specific PA or HPMP.

Comment: The Kalispel Tribe of Indians concurs that Stipulation | subparts C (1)
through C (4) may be legal and permissible alternatives to defined regulatory
compliance; yet, strongly recommends that subpart C (4) be used in the rarest of
occasions and with full consultation with the affected parties. Piecemeal management
of a resource is the least desirable of stratagems and an approach most likely to be
challenged by affected parties and judicially reversed. Case-by-case management fails
to consider cumulative effects, often fails to consider indirect effects, and may
constitute periodic unequal protection under the law. Stipulation | subpart C (2) may
be permissible should both an “opt-out” and dispute resolution clause be encoded in
an administrative agreement between affected parties. HPMP typically are without




D.

such mechanisms therefore cannot be seen as an equivalent document as a project
specific PA.

Provide for streamlining of the Section 106 review process through exempting certain
kinds of routine actions that have limited potential to affect historic properties, or by
setting up other Project-specific coordination procedures that expedite the Section
106 review process. The Lead Federal Agencies will identify exemptions and other
Project-specific coordination procedures to expedite the Section 106 review process
in either Project-specific PAs or HPMPs.

. SYSTEMWIDE PA PRINCIPLES FOR SECTION 106 COMPLIANCE

. Address Section 106 Compliance Requirements. Consistent with the stipulations in

this Systemwide PA, the Lead Federal Agencies shall, in consultation with the
appropriate consulting parties set out in the ACHP’s regulations:

1. Define the Area of Potential Effects (APE) in accordance with Stipulation I11.

2. Develop a mechanism for prioritizing identification, evaluation, and treatment of
historic properties within the APE in accordance with Stipulation IV. The Lead
Federal Agencies are responsible for effects of their undertaking throughout the
APE commensurate with the extent that their undertaking causes the effect.
Where the undertaking is the principal causative factor for adverse effects, the
Lead Federal Agencies are responsible for addressing these effects. Where the
undertaking only contributes to (and is not the principal cause of) adverse effects,
the Lead Federal Agencies are responsible only for the increment of effect caused
reasonable limiting variable to define; yet, be mindful that there are “keystone”
and “cornerstone” effects. A keystone effect is one that follows basal
environmental/historical conditions wherein limitations can be reasonably
assessed. A cornerstone effect, however, predates other peer and/or derivative
effects to a landform. Let us say, for argument sake, that a project erodes 20
percent of the vertical face of an archaeological site. If that 20 percent is located
at the base of the landform, then the project has a foreseeable and direct effect
upon the remaining 80 percent of overburden. It is then immaterial that the
overburden is overgrazed at the same time by a third party. Interestingly, seeking
to define proportional liability raises the following questions; what are the
baseline data that shall be used to calculate that liability? If a proportional liability
doctrine is both legal and acceptable within the region (doubtful) how then shall
the Lead Federal Agencies mitigate for widespread albeit “minor” effects?
Remember 36CFR800.1 (a) does not stipulate that there are degrees of effect that
an agency can dismiss. Will “keystone” project induced effects of small quantity
be “banked” and credited towards other off site mitigations? If so, how and who
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administers the mitigation? And if such an approach is followed, then what are the
accounting procedures that are verifiable and allow for transparency?

3. Identify and evaluate historic properties within the APE in accordance with
Stipulation 111 and Stipulation IV. The Lead Federal Agencies do not anticipate
implementing an inventory throughout the APE, but instead will apply the
prioritization process defined in Stipulation IV to guide implementation. If a
property does not meet the eligibility criteria for listing in the National Register,
and thus is not a “historic property” subject to Section 106, the Lead Federal
Agencies shall have no further responsibility to consider it under the terms of this

PA or the relevant Project-specific PA/HPMP. Comment: Please note, that _ - { Formatted: Font: Bold

cemeteries are categorically excluded from consideration on the National Register
and as such are not Historic Properties. In accordance with stipulation Il subpart
A (2) of this proposed agreement the Kalispel Tribe of Indians shall hold
responsible the lead Federal Agencies if its undertakings unearth and/or remove
Native American graves and/or cemeteries from their primary context. We are
mindful that this agreement is not a funding mechanism and is primarily intended
to “streamline” regulatory processes yet it behooves the FCRPS program to have
a reserved/contingency fund within its annual power share allocation to be
available when very bad things happen’. Any Tribal staff time devoted to the
response for such an event shall have to be compensated for if not via the direct
funding agreement and related services contracts what mechanisms do the lead
Federal Agencies have in place for these contingencies? Creating a problem and
then seeking a solution through the guise of “consultation” cannot be reasonably
considered “acting in good faith.”

4. Evaluate impacts and determine the effects of the undertaking on National
Register listed or eligible historic properties (see Stipulation IV). These
determinations will occur in consultation and using processes and definitions
provided in 36 C.F.R. § 800.4(c) and 36 C.F.R. 8 800.5. The Kalispel Tribe of
Indians Concurs.

5. Seek to avoid or minimize adverse effects on historic properties when feasible and
cost effective, recognizing there may be limited opportunities to do so within the
operating pool of an existing reservoir. The Kalispel Tribe of Indians Concurs.

6. Develop a Systemwide Research Design to guide evaluation and treatment of
historic properties (see Stipulation V). Develop annual work plans to prioritize
annual activities under the terms of this Systemwide PA (see Stipulation VII.B.).
The Kalispel Tribe of Indians Concurs. See comments provided under
Stipulation VI1I1.B.

7. Consult with the appropriate SHPO/THPO, tribes, and other parties that have an
interest in the effects of the undertaking on historic properties at a Project, in the

! The budgetary effects of Kennewick Man’s discovery, and the government’s response thereafter,
forestalled the efforts of a number of cooperating groups within the region, lest we forget our own history.



identification of historic properties, and development of appropriate feasible and
cost effective treatment or mitigation measures when adverse effects on historic
properties will occur. The Kalispel Tribe of Indians Concurs.

8. Define procedures in the Project-specific PAs or HPMPs to address emergencies
and inadvertent discoveries of historic properties associated with the undertaking.
The Kalispel Tribe of Indians Concurs.

B. Professional Qualification Standards. As required under Section 112 of the NHPA,
the Lead Federal Agencies shall require that their employees or contractors meet
professional standards under the regulations developed by the Secretary of the
Interior. (62 Fed. Reg. 33707, June 20, 1997). The Lead Federal Agencies will apply
the standards in a manner commensurate with the nature and complexity of the
specific property or resource being investigated or treated, and consistent with
procurement and other regulatory requirements of the Lead Federal Agencies. The
Kalispel Tribe of Indians Concurs, with the following caveat. The above referenced
guidelines do not define the technical requirements of a professional linguist,
ethnographer, and/or culturally literate practitioner of Kalispel traditions or those of
peer sovereignties. These specific skill sets are essential in the development and
management of TCP datasets, the development of audience appropriate educational
materials, and have hitherto been heavily invested in by the Kalispel Tribe. In the
absence of such explicit guidance, the Kalispel Tribe of Indians expects the Lead
Federal Agencies to extend to it the full faith and credit that its anthropological and
cultural experts meet and/or exceed the professional and ethical standards practiced
by these above named professions/community roles.

C. Public Benefit from Resource Management. This Systemwide PA is designed to
provide public benefit consistent with the Lead Federal Agencies’ responsibilities
under Sections 1 and 2 of the NHPA to preserve and protect the historical and cultural
heritage of the area affected by the undertaking. Public benefit will be achieved,
among other ways, by:

public outreach and education must be responsive to the needs of the resource and
thus shall necessitate both age/audience appropriate media and a positive response
loop in the educational process. As the interested publics receive program
sponsored education, this should expand the recipient’s worldview and spark the
desire to learn more. A series of brochures (e.g., “give a hoot and don’t loot™)
without positive and more enriching content shall be a sterile exercise destine to
fail.

2. The accumulation and dissemination of information to tribal communities,
scientific communities, and the general public to foster an understanding of the
history and cultural heritage of the Columbia Basin.

3. [lustration of accomplishments made in implementing this PA.

| - { Deleted: 10/04/106
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4. The promotion and use of collections for education and research purposes,
consistent with 36 C.F.R. 8 79.10. Comment: As per Stipulation |1, subpart C (4),
to meet the promise of this stipulation a thorough and thoughtful examination of
the curated archaeological record currently held in the region’s various
depositories shall reveal both idiosyncratic and diachronic variation in
archaeological analysis. In the development of the region’s research design the
recognition of data gaps, as anticipated by Stipulation VI subpart A (5), should
consider the development of archaeometric attributes that are consistently
reported for inter-watershed analysis. Initially this will be a developmental
problem that is resolvable. Thereafter re-examination of orphaned collections
(existing collections) into the standard archaeometric attribute database
could/should provide internship/scholarship opportunities for the next generation
of technical service providers.

5. Consideration of actions that seek to protect historic properties so the resources
remain available for future generations.

«Lomment: The commercial development of heritage resources is a perilous ~ - 7| Deleted: Expansion of opportunities for

enterprise that will have differential acceptance throughout the region and may |, | "eriege touismusing information and

implicitly contradict the United States of America’s commitment to the UNESCO *. | implement this PA.

convention (Article 2, subpart 2) (UNESCO 19707 by commoditizing these resources { Formatted: Font: Bold

in certain circumstances. Furthermore the advocacy for eco- or heritage tourism
should be a locally driven objective rather than a regionally governed/funded
enterprise. The commoditization of ethnic identity, particularly amongst traditional
practitioners, is often seen as cheapening that identity. This is not to say that there is
not already a vibrant heritage tourism industry; according to recent estimates
$630million are spent annually within Washington State in this sector of the economy
(DAHP 2006:3)*. Those expenditures are predominately urban whereas the majority
of the projects’ APE are rural. In terms of social equity the advocacy of this policy

appears to be problematic at the very least., _ - { Deleted: 1

In carrying out these responsibilities the Lead Federal Agencies will take into account
the provisions of Section 304 of the NHPA, which allows Federal agencies to restrict
disclosure of certain information where the disclosure may cause a significant
invasion of privacy; a risk of harm to the resource; or, impede the use of a traditional
religious site by practitioners (see 16 U.S.C. § 470w-3(a)).

D. Consulting party responsibilities. Consulting parties have an obligation to provide
timely responses and comments back to the Lead Federal Agencies. Unless
otherwise agreed to by the Lead Federal Agencies, consulting parties shall have 30
calendar days in which to respond to a request for comment. If the consulting party

2 UNESCO 1970 Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and - { Formatted: Font: (Default) Times
A — New Roman, Italic
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fails to respond within 30 calendar days, the Lead Federal Agencies can assume
concurrence with any proposed action made in the request for comment.

E. Term and Review of the Systemwide PA. Unless terminated in accordance with
Stipulation X1V, the term of this Systemwide PA shall run for a period of 30 years
from the date of execution of this Systemwide PA, after which it will become null and
void unless extended by mutual agreement of the signatory parties within their area of
jurisdiction. During this period, the PA shall be reviewed by all signatories on a
regular basis, at intervals not exceeding 5 years, in accordance with Stipulation X. If
the term is not extended, and if no other PA or MOA is in effect at a Project, then the
Lead Federal Agencies shall comply with 36 C.F.R. § 800.4-6 with respect to the
undertaking.

F. The Lead Federal Agencies shall implement commitments consistent with schedules
identified under the Stipulations to this agreement and summarized in Attachment 2.

l - [ Deleted: |




I1l. AREA OF POTENTIAL EFFECTS (APE)

A.

The APE for the undertaking includes those lands either directly or indirectly affected
by the undertaking at the twelve Corps and two Reclamation Projects. This includes
lands identified as being affected at the date of final signature of this agreement,
lands where adverse effects are identified in the future, and lands where effects of the
undertaking are reasonably foreseeable.

B. The APE encompasses both Federal fee lands and other real property where the U.S.

C.

D.

Government has a current and future legal interest, as well as non-Federal lands
where there is an adverse effect caused by the undertaking. The APE may also
include lands in downstream reaches where there is no current Federal ownership or
legal interest provided the Lead Federal Agencies, in coordination with appropriate
consulting parties, have determined the undertaking causes adverse effects on historic
properties on such lands.

The APE may be discontinuous, interrupted on stretches of the river where there are
essentially no effects attributable to the Federal undertaking. It is anticipated this
might occur for sections of the river below the five Projects that do not release into
the next component in the FCRPS system (at Hungry Horse, Libby, Albeni Falls,
Dworshak, and Bonneville). The Kalispel Tribe of Indians does not concur. It is

presumptuous to assert without a definitive peer reviewed study to make suchang

prior claim. During the fall seasonal release of Albeni Falls’ waters terrestrial access
to lands downstream of that project are obstructed. In some cases the use of
traditional cultural properties is seasonal and contingent upon access to resources. To
assume that an adjoining hydroelectric project encroaches upon the federally operated
project and thereby provides cover from downstream effects is an untested
hypothesis.

The Lead Federal Agencies, in coordination with appropriate consulting parties, will
determine the Project-specific portion of the APE. The determination will be
documented in the Project-specific PA or HPMP. The Lead Federal Agencies will
make this determination utilizing the best available data, and consistent with
processes for consultation defined in 36 C.F.R. § 800.4(a). Once the portion of the
APE associated with each Project is defined, the Lead Federal Agencies will proceed
with identification, evaluation, and treatment within that area in accordance with the
priorities in Stipulation IV, and commensurate with the likelihood of there being
Tribe of Indians has been diligent in assisting the Lead Federal Agencies in
identifying, evaluating, and treating adversely affected historic properties by the
project’s undertakings. In light of the rational priorities enumerated under Stipulation
IV we have a growing concern that as these mile stones pass and we approach the
challenges inherent to historic properties located on privately owned real property
that negotiation inertia will set in. Under Stipulation IV subpart B (2) (a) through (c)
considerable real estate assistance in the form of negotiated easement access and/or

10
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the purchase of partial estates may be required to appropriately treat adversely affect
historic properties. To date this element within the local program is the weakest
performer, requires substantial financial assistance, and has the spottiest record of on
time delivery relative to tight construction and ESA schedules. We do not wish to see
these process miles stones be reinterpreted into project tombstones relative to the
foreseeable inertia that shall result when we involve ourselves with Stipulation IV
subpart B (2) (a) through (c) scenarios. This particular issue will be discussed at the
AFD CG meetings, will have to be clarified within that project’s HPMP

IV. PRIORITY FOR IDENTIFICATION, EVALUATION, AND TREATMENT
OF HISTORIC PROPERTIES

A. Because of the geographic scope and complexity of the undertaking, all compliance
actions cannot occur at once. Therefore, the Lead Federal Agencies will set priorities
for survey, evaluation, and treatment activities in consultation with appropriate
signatory parties for each Project and document the priorities in the Project-specific
PA or HPMP. The Lead Federal Agencies will set priorities based on a variety of
factors, which include, but are not limited to:

the likely nature and location of historic properties

o the extent to which potential effects on an historic property are the result of
the undertaking

¢ the magnitude and nature of potential effects on historic properties caused by
the undertaking

o the potential long-term public benefit from management of the historic
property (including the curation of and public access to collections derived
from investigations)
the degree to which the undertaking endangers the historic property

e if addressing non-Federal lands, the willingness of the landowner to provide
access

o the extent and nature of past investigations at a Project or at downstream lands
affected by the undertaking

o the historical or cultural significance of affected historic properties
the physical integrity of the historic property

o the potential of the property to yield important information about, or insight
pertinent to, a defined research objective consistent with the Systemwide
Research Design

o the Lead Federal Agencies’ consideration of their authorities

o the cost to implement the actions
the availability of funds

B. Typically, for identification, evaluation, and treatment, the Lead Agencies expect to

use the prioritization process outlined below, subject to further discussion with
interested parties in development of the Project-specific PAs or HPMPs.

11
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1. The Lead Federal Agencies will give first priority to lands or historic properties
where:

a. the undertaking is the primary agent of the potential adverse effects; and
Comment: Herein (Stipulation 1V, sub-part B 1 (a)) the Lead Federal
Agencies are asserting a doctrine of proportional liability. The term “the
undertaking is the primary agent...” constitutes an implicit deviation from
36CFR800.1(a) wherein the federal agency is to “seek ways to avoid,

minimize, or mitigate for any adverse effects on historic properties.” Given | - - { Formatted: Font: Bold

the complexity and geographic scope of the undertaking there is latitude
within the regulations (cf 36CFR800.5 (a) (3)) wherein the Lead Federal
Agencies can use a phased process in applying the criteria of adverse effect
consistent with phased identification and evaluation conducted in pursuant to
36CFR800.4 (b) (2). The issue of primacy.is not considered within the
regulations and if the PA is to function in place of those regulations it is our
expectation that it do so in a manner that is comparable to or superior than
what is already permissible under the law.

b. the relevant Lead Federal Agency has or can readily obtain an unrestricted
right of access; and

c. collections generated by the actions will be permanently curated after
analysis under conditions that allow for appropriate public access and use.

Comment: Herein (Stipulation IV, sub-part B 1 (c)) the Lead Federal | - { Formatted: Font: Bold

Agencies appears to have set archaeological methodology as precedence in
site evaluation protocol. If this is not the case and the clause applies to oral
histories/literature and ethnographic datasets please clarify how intellectual
property rights of these data have been accommodated and how individual

civil liberties of culture bearers are assured within the “collection”.

2. The Lead Federal Agencies will give second priority to lands or historic
properties where:

a. the undertaking is the primary agent of the potential adverse effects; and

b. where the affected historic properties are of particular scientific or cultural
importance; and

c. the landowner is unwilling to provide reasonable access or places
restrictions on curation and public access to collections that significantly
reduce the long-term benefit to the public from the investigations.

3. The Lead Federal Agencies will give third priority to lands or historic properties
affected by the undertaking where:

12
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a. the undertaking is not the primary agent causing the potential adverse
effect; and

b. where the affected historic properties are of particular scientific or cultural
importance; and

c. the landowner is willing to provide reasonable access and places no
restriction on curation and public access to collections that significantly

reduce the long-term benefit to the public from the investigations. Comment: | - - { Formatted: Font: Bold

Herein (Stipulation IV, sub-part B 3 (c)) the Lead Federal Agencies assumes
that a private landowner shall wave their implied property rights to a
collection. Should this occur will it be the result of an “informed consent
process?” Please note, that the associated documents as per 36CFR79.3 (a) (2)
would already be the property of the US Government whereas the tangible
analytical samples (artifacts and debris categories) would “generally” belong
to the landowner (cf 36CFR79.3 (a) (1)). Please remember that these
analytical samples only have durable scientific value if retained in whole. If
an informed consent process is followed, then the transfer of ownership is for

_ - { Formatted: Font: Bold

dubious value. Also this discussion of ownership does not include artifact
specimens that meet NAGPRA definitions of associated/unassociated funerary
objects and/or items of cultural patrimony. Such items belong to the lineal
descendent or in their absence a community that can assert cultural affinity (cf
43CFR10.14). Furthermore, under the terms of “reasonable” access to a work
site, the Lead Federal Agencies should strive to avoid commoditizing any
resulting collection (it is permissible to buy a construction easement but not a
collection) less the agencies inadvertently contradict the United States of
America’s commitment to the UNESCO (1970) convention.

4. The Lead Federal Agencies will give the lowest priority to lands or historic
properties affected by the undertaking where:

a. the undertaking is not the primary agent causing the potential adverse
effect; and

b. the affected historic properties are of particular scientific or cultural
importance; and

c. the landowner is unwilling to provide reasonable access or places
restrictions on access or curation and public access to collections that
significantly reduce the long-term benefit to the public from the
investigations.

C. For the identification and evaluation of properties of traditional religious and cultural

significance to Indian tribes or other groups (hereafter called traditional cultural
properties, or TCPs), the Lead Federal Agencies may apply the same priorities as
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above. Should information or items associated with TCP values be collected, public
access to such information or items will be determined on a case-by-case basis in
consultation among the Lead Federal Agencies, the SHPO/THPO, and the group
associated with the TCP value, consistent with the provisions of Section 304 of the
NHPA.

D. The Lead Federal Agencies will implement actions on non-Federal lands only with
the authorization or consent of the fee-title holder, and only when consistent with the

Project-specific PA or HPMP and Federal agency authorities. Comment: Such aself | - { Formatted: Font: Bold

imposed restriction ignores the fact that the lead Federal agencies can judiciously
exercise a right of imminent domain where and when it is necessary. It similarly
ignores the fact that the Lead Federal Agencies, commensurate with their
jurisdictional scope, may obtain a negotiated easement that grants a right of
inspection and/or easement for historic properties of National significant locations.

V. USE OF PROJECT-SPECIFIC PAs OR HPMPs TO COMPLY WITH
SECTION 106

A. This Systemwide PA allows for the Lead Federal Agencies to meet their Section 106
responsibilities in any of three ways: through compliance with the ACHP’s
regulations on a case-by-case basis; through the development and implementation of
a Project-specific PA; or, through the development and implementation of a signed
Project HPMP. The Lead Federal Agencies may use existing Project PAs or HPMPs
if they meet, or are revised to meet, the terms of this Systemwide PA.

B. Should the Lead Federal Agencies decide to meet their Section 106 responsibilities
through either a Project-specific PA or through a Project-specific HPMP, rather than
through case-by-case compliance with 36 C.F.R. Part 800, adherence to the terms of
that PA or HPMP means the Lead Federal Agencies are in compliance with Section
106.

C. Once completed, the Project-specific PA or HPMP goes into effect in the following
manner;

1. Inthe case of a PA, through its execution among the appropriate Lead Federal
Agency (or Agencies), SHPOs, THPOs, affected or interested tribes, and affected
or cooperating agencies, each within its area of jurisdiction; or

2. In the case of a HPMP, through a letter from the appropriate authority in the Lead
Federal Agencies committing the agency to adhere to all the terms of this
Systemwide PA and the Project-specific HPMP, and sent to the signatories to this
Systemwide PA with an interest in that Project for which the HPMP was
prepared.
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D. Review of existing PAs/HPMPs.

1. If the intent is to use an existing Project PA or HPMP, then within six (6) months
of the effective date of this PA, the Lead Federal Agencies shall review those
existing PAs or HPMPs to determine whether they meet the terms of this
Systemwide PA, or need to be updated to meet the terms of this PA. Should there
be any material inconsistencies between this Systemwide PA and a Project-
specific PA or HPMP that will be used to meet the requirements of this
Systemwide PA, then that Project-specific PA or HPMP shall be revised or
amended to be consistent with this Systemwide PA.

2. Within seven (7) years of the effective date of this PA, the Lead Federal Agencies
shall, as necessary, either prepare a new draft or update existing PAs or HPMPs at
each Project. See Attachment 2. An update would be necessary if an existing PA
or HPMP that would be used to meet the requirements of this Systemwide PA at a
Project lacked any of the common required elements for a PA or HPMP as set out
in this Systemwide PA, or if it contained processes inconsistent with the
commitments or processes defined in this Systemwide PA.

E. All updates or revisions to an existing Project-specific PA or HPMP, or the
development of any new Project-specific PAs or HPMPs, shall be developed by the
Lead Federal Agencies in consultation with parties with an interest in the Project area.

1. Ataminimum, interested parties will include the appropriate SHPO/THPO,
affected or interested tribes, and affected or cooperating agencies. These parties
shall also be provided the opportunity to review and comment on drafts of the
proposed revised or new PAs or HPMPs, and the Lead Federal Agencies shall
take these comments into account in finalizing the PAs or HPMPs.

2. Consulting parties reviewing draft Project PAs or HPMPs will have 60 calendar
days to respond to a request for comment. If a consulting party fails to respond
within 60 calendar days, the Lead Federal Agencies can assume concurrence and
proceed to finalize the PA or HPMP.

F. Each new or revised Project-specific PA or Project-Specific HPMP shall:

1. Define the Project-specific portion of the APE consistent with Stipulation 111
above, and provide maps that illustrate that affected area. The area affected by
implementation of the undertaking at a Project will be prepared with the best
available data, in consultation with parties that have an interest in the Project
area.

2. ldentify consultation procedures appropriate for the SHPO/THPO, tribes, and

other parties involved, including procedures to address emergencies and
inadvertent discoveries of historic properties (see Stipulation VI1I1).
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3. Outline processes to identify and evaluate historic properties, assess effects from

the undertaking, and resolve adverse effects of the undertaking on National
Register listed or eligible properties. These processes will be defined using the
prioritization process outlined in Stipulation IV. The PA or HPMP must also
address the full range of potential historic property types present, including TCPs.

4. Define a process for determining the effects of the undertaking on historic

properties, including a discussion of the nature and source of agents affecting
historic properties.

5. Define a process for determining appropriate resource-specific treatments for

10.

11.

12.

historic properties adversely affected by the undertaking as the undertaking is
implemented at that Project. The Lead Federal Agencies will consider a wide
range of options for treatment of adverse effects based on the National Register
criteria under which a property has been determined eligible for listing.
Consideration will include, but is not limited to: site protection or stabilization;
scientific data recovery; historical or oral history research to document
characteristics and cultural values; analysis of existing collections; monitoring;
and, other non-invasive procedures. The Systemwide Research Design described
in Stipulation VI will be used to guide the development of treatment plans.

Provide for streamlining of the Section 106 review process through exempting
certain kinds of routine actions that have limited potential to affect historic
properties, or by setting up other Project-specific coordination procedures that
expedite the Section 106 review process.

Define thresholds for when or if changes in operations at the Project would
trigger reassessment of Section 106 compliance activities already in place. Also
define the assessment and consultation processes that will be implemented when
that threshold is reached.

Define public outreach and education components.

Outline a schedule for completion of compliance actions for the undertaking.
Provide for emergency situations. In accordance with 36 C.F.R. § 800.12, define
procedures for taking historic properties into account during operations which
respond to a disaster or emergency declared by the President, or the Governor of
a state or a tribal government within their areas of jurisdiction.

Provide for discovery situations involving historic properties. In accordance with
36 C.F.R. § 800.13, define procedures for actions to be taken when historic
properties are discovered during the implementation of the undertaking.

Define processes to periodically review the effectiveness of the PAs or HPMPs.
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13. If a signed Project-specific HPMP is used as the compliance document alone, it
must contain the elements described in this Stipulation V.F as well as the
elements described for an HPMP in Attachment 4. When both a Project-specific
PA and HPMP are developed, the Project-specific PA should include the
elements listed above, and the HPMP should include the elements listed in
Attachment 4.

VI. SYSTEMWIDE RESEARCH DESIGN

The Lead Federal Agencies shall complete a Systemwide Research Design to aid in the
development of research objectives for use in the Project-specific PAs and HPMPs.

the Lead Federal Agencies “complete” the research design? Our staff scientists have been
gathering regional datasets for years, having a watershed perspective and having
maintained correspondences with the majority of current regional scientists in the fields
of archaeology, biology, ethnography, and linguistics they have not, as yet, heard of a call
for a proposal or a request to contribute to what must be an anthology of white papers®*.
Shall the Lead Federal Agencies once again farm out to a third party this type of task? Be
mindful that the FCPRS community is rich in competent scholars that could aid (rather
than “consult”) in the meaningful completion of this task. If domestically generated,
where a sense of ownership would exist, such a research design is more likely to be
positively reviewed and received than a contracted product from a third party vendor.

A. The Systemwide Research Design will identify research domains or historic themes
that may be applicable across the Columbia Basin or might pertain to subset
geographic areas. It will also:

1. Contain a summary of significant past investigation and management activities,
management are not always the same. Synthetic summaries of “past glories” in
either respect are informative only when they construct the appropriate frame of
reference. That is, what do we know and why do we assume to know this?
Significant past investigations will necessitate an examination of both the
archaeological and ethnographic records that are not wholly confined to the
programs’ APE. Between the 1950s and 1980s the region developed a number
of cultural chronologies each only substantially differing in minor details. The
abandonment of developing yet more localized chronologies, with their oft
confusing phase names, has been lamented by some. Rather than resurrecting
this practice the region would be better served with a clear discussion of

* It is very doubtful that a single contractor could reasonable summarize the region’s research status,
progression, and/or most profitable trajectories. The academic sector of the industry is populated with
competing specialized cohorts, the commercial sector of the industry has been lulled into the generation of
simple compliance oriented documents and although | have a breath of knowledge it tends to lack depth,
and the governmental sectors of the industry are over tasked and under staffed by an ever changing
schedule of operation and maintenance demands. It is for these reasons that a multiple institutional
approach to a Research Design should be sought.
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developmental technological traditions and cultural horizons across the various
projects. In addition, recently the orthodoxy of the Winter Village Settlement
Pattern for the ethnohistoric period is being challenged and for good reason.
Rather than mindlessly aping the region’s past glories we should, in this effort,
actively question the operational definitions we utilize.

2. Contain a list of historic properties, with their National Register eligibility status
resonates as a call for the arcane method of “type site” or the fossil indicator
protocol. Although reminiscent with the *“old-archaeology” and potentially
disfavored by contemporary “professional researchers” this approach is not
needless in that for criterion “D” statements of significance are contextual. Far
more than intact stratigraphy at a site should be cited as a justification for
management action and the disclosure of themes and their archetypes is a
productive and replicable means by which this can be attained.

3. Define temporal range, geographic scope, and property types for each theme;

synthesis should endeavor to explain the differences in theory, mid-range
theory, and models. These are not interchangeable concepts. As an example the
Winter Village Settlement Pattern is not a theory but a descriptive model of a
particular form of “Optimal Foraging Theory (OFT)” (a mid-range theory).
OFT is subsidiary to the larger school of Cultural-ecology. Albeit the
explanation of these essential differences may engender more philosophical
debate than is productive such debate should and most likely will occur outside
the domestic products of the FCRPS program. Far from being redundant the
praxis of sound science relies upon the definition of basic principals. Prior to
constructing lofty conceptual towers, providing a common frame of reference
or foundation is a responsible first step in both planning a direction and gaging
subsequent performance.

that not all data gaps are genuinely created. Access to data, primarily those
extant to the littoral margins of reservoirs, are contingent upon the formative
histories of the valleys in which past generations of Americans sought
opportunities. Within the Albeni Falls project there shall be little hope of
identifying Paleo-Indian components yet the same cannot be said for the
Waterville Plateau; the formative histories of these landscapes differ in respect
to the accessibility by humanity in the late Pleistocene.

6. ldentify systemwide public outreach, education, and heritage tourism
opportunities. Comment: We reiterate our concerns expressed under
Stipulation I, sub-part C (6). Relative to the needs of Section 110 of the NHPA
the proposed regional research design could serve as a test bench for the next

generation of academic researchers and may provide for internships both within
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Indian country and the Academy and perhaps function as a bridge between both
perspectives where genuine understanding and learning may flourish.

B. The Systemwide Research Design will be prepared with input and assistance from
the consulting parties for this PA as well as other professional researchers.
Opportunity for review and comment on the draft research design will be afforded to
the public. The Systemwide Research Design will build upon existing materials, and

will address archeological, ethnographic, TCP, and historic period research domains. | - - { Deleted: ata minimum it
- '[ Formatted: Font: Bold

C. The Lead Federal Agencies will review the Systemwide Research Design at no
greater than 10-year intervals to determine if it requires revision. The Lead Federal
Agencies will invite all consulting parties for this PA and other professional
researchers to review and participate in any subsequent revisions.

VIl. GENERAL PRODUCTS

A. Annual Report. The Lead Federal Agencies will prepare an annual report that will
consist of a summary of accomplishments and identification of those issues needing
resolution at the system level. The Lead Federal Agencies will distribute the annual
report to the consulting parties to this PA, to Cooperating Group members, and to
other potentially interested members of the public. The reporting period will be the
Federal fiscal year (from October 1 to September 30).

1. The report will be provided to recipients by March 31 of the following year.

2. The first report submitted after the effective date of this PA will present
baseline data that will be used to demonstrate annual accomplishment in
succeeding reports. The baseline data will include a narrative highlights
section, supported by tabular data on acres surveyed, sites recorded, sites

_ - { Formatted: Font: Bold

comment under Stipulation 11 subpart A (2) we require the Lead Federal
Agencies to clarify what they are using as “baseline data.” Since the
construction of the various projects there have been and continues to be
damages to historic properties; where and when quantifiable the pre-project
configurations of lands should be the metric used rather than some arbitrary
date created by the proposed agreement. This clarification is essential in respect
to the proportional liability clause the agencies seek.

B. Annual Plans.
1. The Lead Federal Agencies, with input from consulting parties, including

advice from the Project Cooperating Groups (defined below) consistent with
their operating guidelines, shall prepare
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2. Annual Work Plans for each Project. The Lead Federal Agencies will use the
Annual Work Plans to prioritize Project compliance activities. At a minimum,
the Annual Work Plan and its supporting materials will include the elements

in Attachment 4. Comment: Herein lays a potential problem. Given the stated | - - { Formatted: Font: Bold

priorities within Stipulation IV and the differential performance in regulatory
compliance at each of the projects this PA allows for the contingency that all
but minimal work will be done at projects that are further along the
compliance trajectory. What assurances can be given that cooperating groups
that have excelled in their taskings to date are not penalized for past success
by the slower moving projects elsewhere in the region? In your response
please refrain from the mantra of “this is not a funding agreement,” we known
this and understand it. But let us be direct and honest with each other. As
projects begin to develop Annual Work Plans that are predominated by
Stipulation 1V subpart B (2) (a) through (c) priorities the scant financial
resources allocated and/or appropriated for this resource area will be
monopolized by support tasks. The reallocation of resource monies to support
tasking from field capacities will result in atrophy of field capacities or
potentially a loss of these capacities at the project level. Cooperating groups
further behind the compliance curve than others within the system will then
naturally be inclined to take slower and much more modest steps to maintain
basal funding of their programs. As yet this issue has not arisen in cooperating
group meetings that we have attended but should most definitely be discussed
in the CRSC as it is a system wide issue.

C. Handbook. The Lead Federal Agencies will maintain a handbook for internal use that
describes interagency communication and coordination protocols among the Lead
Federal Agencies. The Handbook will be available to the public.

VIII. CONSULTATION AND COORDINATION

While the Lead Federal Agencies retain final decision making authority for all actions |
relating to the undertaking, communication and coordination is integral to the PA’s

success at both systemwide and Project levels. To achieve this, PA participants need

clear, agreed-upon roles and responsibilities that are consistent across staff transfers and
replacements, as follows:

A. Internal Communication and Coordination among the Lead Federal Agencies. The
principal formal forum for communication between the Lead Federal Agencies is the
Cultural Resources Subcommittee (CRSC) of the Joint Operating Committee (JOC).
The CRSC is an internal Lead Federal Agency group and is not open to regular
outside participation. The CRSC operates using processes and protocols defined
pursuant to the direct funding agreements, related memoranda of agreements, and the

JOC, and are described further in the Handbook. Comment: The Kalispel Tribe of | - - { Formatted: Font: Bold

Indians concurs that it is prudent and reasonable that the Lead Federal Agencies
should have a dedicated and deliberative body that can advocate for the resource at
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the regional level; articulating the common concerns and assure that the best
management practices are consistently followed throughout the system. That said, we
note that Ms. Miles’” (Nez Perce Tribal Executive) comment of 27 December 2005 on
an earlier draft of this agreement that “The [CRSC] functions in a vacuum... [and its
deliberations are held] in secrete...” has not been adequately responded to. As a
philosophical issue, public service needs to concern itself with not only virtue but the
appearance of virtue. Certainly a Tribal seat at the CRCS may prove problematic and
may encroach upon “executive privilege®” yet ultimately the issue is a matter of
transparency in the decision making process. We strongly recommend that the
proceedings of the CRSC be transcribed® and made available to the cooperating
groups and thereby maintain a clear line of sight between interested parties and
insulate the CRSC participates from false claims of duplicity. We note that a variation
of this recommendation has been previously provided by Dr. Robert G. Whitlam
(Washington State’s Department of Archaeological and Historic Preservation) on 1
February 2006 relative to an earlier draft of the agreement document.

B. Communication between the Lead Federal Agencies and Consulting Parties.
Consulting parties shall be provided the opportunity to participate in the development
and implementation of agreements, management plans, and activities developed
under this PA. One mechanism for communication between the Lead Federal
Agencies and consulting parties to allow for this participation is the Cooperating
Groups.” The Cooperating Groups serve as a regular forum in support of
intergovernmental communications for the purpose of exchanging views, technical
information, and planning advice relating to the Lead Federal Agencies Section 106
compliance. An exception is definition of procurement implementation, which
remains the sole responsibility of the Lead Federal Agencies. Each group has or will
prepare Operating Guidelines and meet no fewer than four times per year on a
schedule agreed upon by that group. Communication within the Cooperating Groups
does not replace consultation pursuant to 36 C.F.R. Part 800 or Government-to-
Government consultation with tribes as appropriate. The Operating Guidelines for
each group describe the scope of discussion within that group. The Cooperating
Groups assist the Lead Federal Agencies by:

1. Providing suggestions and perspectives as to planning and management priorities
for Section 106 compliance.

®cf U.S. vs. Nixon 418 U.S. 688 (1974); wherein Chief Justice Warren Burger noted, “...experience
teaches that those who expect public dissemination of their remarks may well temper candor with a concern
for appearances and for their own interest to the detriment of the decision making process.”
® Such transcription need not be verbatim but summary in nature less the concerns as expressed by Chief
Justice Burger come to fruition (see preceding footnote).
" Cooperating Groups were established by Lead Federal Agencies following signature of the SOR RODs in
1997. The Cooperating Groups active at time of signature of this Systemwide PA are:

e  One group for Bonneville, John Day, and The Dalles Projects (“Wana Pa Koot Koot™)

e One group for Dworshak, McNary, Little Goose, Lower Granite, Lower Monumental, and Ice

Harbor Projects (“Payos Kuus Cuukwe”)
e One group each for Hungry Horse, Grand Coulee, Chief Joseph, Libby, and Albeni Falls Projects.
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2. Providing input to aid with determining the Project-specific portion of the APE.
3. Participating in drafting plans and schedules for activities to implement this PA.

4. Helping to draft or review the PA or HPMP, and Annual Work Plans for the
associated Project.

5. Drafting or reviewing other plans that may be needed to conduct interim
compliance.

6. Providing data and reporting accomplishments to incorporate into the Annual
Report.

The Lead Federal Agencies retain final decision making authority for actions |
recommended by the Cooperating Groups.

. Cooperating Group Obligations. All members of the Cooperating Groups have an
obligation to provide timely input and responses to the group. For each product, the
Cooperating Group will define a schedule for actions contributing toward preparation
or review of the product. Failure by a Cooperating Group member to meet a schedule
milestone will not prevent the activity from going forward. A decision by the Lead
Federal Agencies to proceed in such circumstances is not a violation of this PA.

. Relationship of CRSC and Cooperating Groups. Members of the CRSC, appropriate
to jurisdiction, are also members of the Cooperating Groups. The CRSC will ensure
that pertinent information from the Lead Federal Agencies, the JOC, as well as the
other Cooperating Groups is shared at group meetings and annual meetings. Regular
information exchange between the Cooperating Groups, at the Project level, and
CRSC, at the system level is essential to facilitating implementation of this
Systemwide PA.

. Annual Meeting. The Lead Federal Agencies will continue to organize an annual
meeting that serves as a forum for reporting annual accomplishments, sharing
information, and discussing common issues. Participants will typically be all parties
involved in the implementation of the PA and the interested public.

IX. PARTICIPATION OF THE ADVISORY COUNCIL ON HISTORIC
PRESERVATION

The ACHP will be involved consistent with the terms of this PA and its regulations. The
Lead Federal Agencies will provide the ACHP with draft copies of all Project-specific
PAs and HPMPs developed under the terms of this Systemwide PA to afford the ACHP
the opportunity to review and comment. The Lead Federal Agencies will offer the ACHP
the opportunity to be a consulting party to Project-specific PAs.
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X.

A.

XI.

REVIEW OF THE PA

The Lead Federal Agencies will review the PA every five years from its effective date
to ensure that its terms remain relevant and are being met. The Lead Federal
Agencies will review the PA as follows:

1. The Lead Federal Agencies will prepare a summary of accomplishments and
identify any potential issues. The summary will be distributed to the consulting
parties to the PA, to Cooperating Group members, and to other potentially
interested members of the public. The Lead Federal Agencies will then
coordinate a general meeting (using the regular Annual Meeting if appropriate) to
discuss and resolve any identified issues.

2. Thereafter, if any signatory party provides written notice to the Lead Federal
Agencies that the party wishes to consult concerning unresolved issues identified
during the review, the Lead Federal Agencies will implement consultation
consistent with 36 C.F.R. Part 800.

3. The Lead Federal Agencies will prepare a summary of the outcome of discussion
and consultation and distribute the summary to the consulting parties and any
other parties who submitted comments.

4. Following distribution of the summary, any signatory party may seek amendment,
withdrawal or termination in accordance with Stipulations XII, XIII, or X1V of
this PA.

DISPUTE RESOLUTION

Should a signatory party raise an objection to or have a dispute regarding fulfillment
of the terms of this Systemwide PA, that party will file a written objection with the
Lead Federal Agencies. If the Lead Federal Agencies determine that the objection or
dispute is specific to a Project, and does not have systemwide program implications,
then the dispute will be resolved using processes defined in the pertinent Project-
specific PA or HPMP. If the Lead Federal Agencies determine that the
objection/dispute has systemwide program implications, or when no Project-specific
PA or HPMP is yet in place, then the objection/dispute will be addressed using the
following processes:

1. Upon receipt of a written objection or dispute from a signatory party, the Lead
Federal Agencies will consult with the disputant to resolve the objection or
dispute. The Lead Federal Agencies will also notify the other consulting parties
of the objection or dispute.
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If the Lead Federal Agencies cannot resolve the objection or dispute in
consultation with the disputing party, then within 60 calendar-days of that
determination they will forward to the ACHP documentation of the objection or
dispute, a written proposal for its resolution, and request the ACHP’s comment.

. Within 30 calendar-days of receipt of the written submittal, the ACHP shall
exercise one of the following options:

a. Notify the Lead Federal Agencies that it will not consider the dispute or
provide recommendations, in which case the Agencies may proceed with the
proposed action; or,

b. Concur with the Lead Federal Agencies’ proposed response to the
objection/dispute, whereupon they may proceed in accordance with the
agreed-upon response; ofr,

c. Provide the Lead Federal Agencies with recommendations, which those
Agencies will take into account in reaching a final decision regarding
response to the objection/dispute.

Should the ACHP not exercise one of the foregoing options within 30 days of
receipt of the written submittal, the Lead Federal Agencies may assume that the
ACHP concurs with their proposed response to the objection, advise the objecting
party of that response, and proceed with their action in a manner consistent with
that response.

Upon reaching their final decision, the Lead Federal Agencies will notify the
objecting party, the ACHP, and the other consulting parties under the PA of their
decision and proceed with their action.

. The Lead Federal Agencies shall take into account any ACHP recommendation or
comment provided in accordance with this stipulation with reference only to the
subject of the objection; the Lead Federal Agencies’ responsibility to carry out all
actions under this PA that are not the subject(s) of the dispute or objection shall
remain unchanged. While the dispute is being resolved, the PA continues in
effect without change or suspension.

. Should a written objection be filed by a concurring party to this Agreement, and if the
Lead Federal Agencies determine the objection or dispute is specific to a Project-
specific PA or HPMP and does not have systemwide program implications, then the
dispute will be resolved using the processes defined in the pertinent Project-specific
PA or HPMP. If the dispute has systemwide program implications, or when no
Project-specific PA or HPMP is yet in place, then the Lead Federal Agencies will
notify the other signatories of the objection, and provide an opportunity for comment.
The Lead Federal Agencies will render a decision regarding the objection, taking into
account the comments, if any, of the signatories.
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C. Should a written objection be raised by a member of the public pertaining to the
implementation of this Systemwide PA, if the Lead Federal Agencies determine the
objection or dispute is specific to a Project and does not have systemwide program
implications, then the dispute will be resolved using processes defined in the pertinent
Project-specific PA or HPMP. If the dispute has systemwide implications, or when
no Project-specific PA or HPMP is yet in place, and the Lead Federal Agencies
determine that the objection is not frivolous, then the Lead Federal Agencies will
notify the signatories to this PA. The Lead Federal Agencies will then take the
objection into account, consulting with the objector and with the other signatory
parties to resolve the objection. The Lead Federal Agencies will then render a
decision regarding the objection. Should the Lead Federal Agencies determine that
the objection is frivolous, they will so notify the objector in writing, and may proceed
with no further consideration of such objection.

D. If the ACHP or a SHPO/THPO is contacted by a consulting party or by a member of
the public to discuss a significant concern or objection about implementation of the
terms of this PA, the contacted entity will notify the Lead Federal Agencies of the
issue.

E. Disputes or objections that are Project-specific and do not implicate systemwide
issues shall not be a basis for termination of this Systemwide PA. If the outcome of
Project-specific dispute resolution results in proposed changes to the terms of the
Systemwide PA, then the process of Amendment under this Systemwide PA shall be
followed.

F. Disputes or objections among the Lead Federal Agencies that are not resolved by the
Lead Federal Agencies internally and that are determined by one or more the Lead
Federal Agencies to affect implementation of this PA will be documented in writing
and will be provided to all signatory parties. Once distributed to the signatory parties,
the Lead Federal Agencies will seek to resolve the dispute using the dispute
resolution processes of Stipulation XI. If the dispute remains unresolved after
completion of this process, a Lead Federal Agency may terminate this PA in
accordance with Stipulation XIV.
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XIl. AMENDMENT

A

Any signatory party to this PA may request in writing to the Lead Federal Agencies
that the PA be amended. If the Lead Federal Agencies determine that the request is
pertinent to this Systemwide PA, as opposed to a Project-specific PA or HPMP, then
the Lead Federal Agencies will initiate consultation with the consulting parties to this
PA to consider such amendment.

If the Lead Federal Agencies decide to propose an Amendment to this Systemwide
PA, the Lead Federal Agencies will consult with the signatory and concurring parties
in accordance with the procedures of 36 C.F.R. 8 800.14(b)(2) for developing PAs. If
the request is determined to be specific to a Project, then the requesting party will be
directed to use the Amendment process defined in the appropriate Project-specific PA
or HPMP.

XI. WITHDRAWAL OF PARTICIPATION

A.

Any signatory or concurring party to this PA may withdraw from the PA by providing
the Lead Federal Agencies 90 calendar-days written notice, stating the reasons for
withdrawal. During the 90 days that precede withdrawal, the Lead Federal Agencies
will consult with the party to identify any mutually acceptable measures that would
avoid the party’s withdrawal. If mutually agreeable measures are identified, then they
will be presented to the signatory parties for consideration. If needed, there would
then be broader consultation involving consulting parties to the Systemwide PA in
accordance with the Amendment procedures for this PA.

. If mutually acceptable measures are not identified and a party withdraws, the Lead

Federal Agencies and ACHP will review this PA to determine if it needs to be
amended. If amendment is needed, processes defined in Stipulation XII would apply.
Withdrawal by a signatory party shall only terminate application of the Systemwide
PA within the area of jurisdiction of that entity.

XIV. TERMINATION

A.

This Systemwide PA may be terminated by mutual agreement of the Lead Federal
Agencies at any time upon written notification to all consulting parties. It may also
be terminated by any signatory party within its area of jurisdiction, in accordance
with the withdrawal stipulation. The ACHP can also terminate the agreement
pursuant to 36 C.F.R. § 800.14(b)(2)(v), if it determines that the Lead Federal
Agencies are not carrying out the terms of the PA.

If this agreement is terminated, the Project-specific PAs created under the umbrella of

this Systemwide PA would be reviewed by the Lead Federal Agencies and the ACHP
in consultation with the consulting parties to the Project-specific PA to determine if it
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could remain in effect. If a Project-specific PA does not remain in effect, and if no
other appropriate PA or MOA is in effect at a Project, then the Lead Federal Agency
with Project jurisdiction, or the Lead Federal Agency with Project jurisdiction and
BPA, shall comply with 36 C.F.R. Part 800 with respect to all undertakings at that
Project that would otherwise have been addressed by this PA.

XV. AUTHORITIES, EFFECTIVE DATE, AND OTHER PROVISIONS

A.

This PA does not supersede or replace pre-existing Section 106 agreements relevant
to the 14 Projects.

. Nothing herein shall be construed as obligating the Lead Federal Agencies to expend

funds or involve the United States in any contract or other obligation for future
payment of money in excess of or in advance of appropriations authorized by law and
administratively allocated for this work. Nothing herein shall be construed as
obligating the Lead Federal Agencies to implement actions or expend funds other
than as authorized by NHPA or other applicable law, or to utilize processes other than
those approved for the agency. Authorities to expend funds or to conduct other
activities may differ between the Corps, Reclamation, and BPA.

Nothing herein diminishes or affects tribal treaty rights or rights reserved by tribes
under Executive Orders, nor does it alter or affect any governmental authority,
jurisdictional rights, or property boundaries of the States, any Indian tribe, or other
governmental agency or entity, nor does it affect the property rights of landowners.
Nothing herein shall be construed as a waiver of sovereign immunity by a tribal party
to this Systemwide PA. Nothing herein precludes tribes from seeking Government-
to-Government consultation with the Lead Federal Agencies independent from the
processes defined in Systemwide PA.

Execution of this Systemwide PA, and implementation of its terms, evidences that the
Lead Federal Agencies have taken into account the effects of the undertaking on
historic properties and have afforded the ACHP a reasonable opportunity to comment
on the undertaking.

This Systemwide PA will become effective on the date that it has been signed by the
Lead Federal Agencies and the ACHP. The Lead Federal Agencies will ensure that
each consulting party is provided a copy of the fully executed PA. This PA may be
executed in any number of counterparts, each of which when executed shall be
deemed to be an original, and all of which when taken together shall constitute one
and the same agreement.

All actions taken by the Lead Federal Agencies in accordance with this Systemwide

PA are subject to the availability of funds, and nothing in this PA shall be interpreted
as constituting a violation of the Anti-Deficiency Act.
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SIGNATORIES TO THE SYSTEMWIDE PROGRAMMATIC AGREEMENT:

U.S. Army Corps of Engineers, Northwestern Division

By Date
Title:

Bonneville Power Administration

By Date
Title:

Bureau of Reclamation, Pacific Northwest Region

By Date
Title: Regional Director

Advisory Council on Historic Preservation

By Date
Title:

Idaho State Historic Preservation Office

By Date
Title:

Montana State Historic Preservation Office

By Date
Title:

Oregon State Historic Preservation Office

By Date
Title:

Washington State Historic Preservation Office

By Date
Title:
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Tribal Historic Preservation Office, Confederated Tribes of the Colville Reservation

By Date
Title:

Tribal Historic Preservation Office, Nez Perce Tribe

By Date
Title:

Tribal Historic Preservation Office, Spokane Tribe of Indians

By Date
Title:

Bureau of Indian Affairs

By Date
Title:

U.S.D.A. Forest Service, Region 1

By Date
Title:

U.S.D.A. Forest Service, Region 6

By Date
Title:

National Park Service, Lake Roosevelt National Recreation Area

By Date
Title:

Coeur d’Alene Tribe

By Date
Title:

Confederated Tribes of the Colville Reservation

By Date
Title:
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Confederated Salish and Kootenai Tribes of the Flathead Nation

By Date

Title:
Confederated Tribes of the Umatilla Indian Reservation

By Date

Title:
The Confederated Tribes of the Warm Springs Reservation of Oregon

By Date

Title:

The Confederated Tribes of the Yakama Nation

By Date
Title:

Kalispel Tribe

By Date
Title:

Kootenai Tribe

By Date

Title:
Nez Perce Tribe

By Date

Title:
Spokane Tribe of Indians

By Date

Title:
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ATTACHMENTS

Attachment 1: Authorized Purposes for the Columbia River Mainstem Projects
Attachment 2: Schedule to Implement Commitments in this Systemwide PA
Attachment 3: Glossary of Definitions for this Systemwide PA

Attachment 4: Checklists for Project-specific Historic Property Management Plans,
Treatment Plans, and Annual Plans
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Authorized Purposes for the Columbia River Mainstem Projects
And Lead Federal Agency with Jurisdiction

Project

Libby

Hungry
Horse

Albeni
Falls

Grand
Coulee

Chief
Joseph

Dworshak

Lower
Granite

Little
Goose

Operator/
Agency of
Jurisdiction
Corps

Reclamation

Corps

Reclamation

Corps

Corps

Corps

Corps

Location

Kootenai
near Libby,
MT

S. Fork
Flathead,
near Hungry
Horse, MT

Pend Oreille,
near
Newport,
WA

Columbia, at
Grand
Coulee, WA

Columbia,
near
Bridgeport,
WA

N. Fork
Clearwater,
near Orofino,
ID

Lower
Snake, near
Almota, WA

Lower
Snake, near
Starbuck,
WA
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Year
Completed

1973

1953

1955

1942

1961

1973

1975

1970

Type
of
Project

Storage

Storage

Storage

Storage

Run-
of-
River

Storage

Run-
of-
River

Run-
of-
River

Authorized/
Operating
Purposes
Flood Control,
Power,
Recreation

Flood Control,
Power,
Irrigation,
Navigation,
Stream Flow
Regulation,
Recreation

Flood Control,
Power,
Navigation,
Recreation
Flood Control,
Power,
Irrigation,
Recreation
Power,
Recreation

Flood Control,
Power,
Navigation,
Recreation, Fish
& Wildlife

Power,
Navigation,
Irrigation,
Recreation, Fish
& Wildlife

Power,
Navigation,
Irrigation,
Recreation, Fish



Lower
Monument
al

Ice Harbor

McNary

John Day

The Dalles

Bonneville

Corps

Corps

Corps

Corps

Corps

Corps

Lower
Snake, near
Kahlotus,
WA

Lower
Snake, near
Pasco, WA

Lower
Columbia,
near
Umatilla,
Oregon

Lower
Columbia,
near Rufus,
OR

Lower
Columbia, at
The Dalles,
OR

Lower
Columbia, at
Bonneville,
OR
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1970

1962

1957

1971

1960

1938

Run-
of-
River

Run-
of-
River

Run-
of-
River

Run-
of-
River
and
Storage

Run-
of-
River

Run-
of-
River

& Wildlife

Power,
Navigation,
Irrigation,
Recreation, Fish
& Wildlife

Power,
Navigation,
Irrigation,
Recreation, Fish
& Wildlife

Power,
Navigation,
Irrigation,
Recreation, Fish
& Wildlife

Flood Control,
Power,
Navigation,
Irrigation, Water
Quality,
Recreation, Fish
& Wildlife

Power,
Navigation,
Irrigation,
Water Quality,
Recreation, Fish
& Wildlife

Power,
Navigation,
Water Quality,
Recreation, Fish
& Wildlife
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Attachment 2

Schedule to Implement Commitments in this Systemwide Programmatic Agreement

The Lead Federal Agencies will seek to implement actions under this PA consistent with
the following schedule. Schedules for completion of Project-specific PAs or HPMPs
may be modified in consultation with signatories to this Systemwide PA with an interest
in that Project.

ACTION SCHEDULE

March 31 following performance
Annual Report to consulting parties year
Annual Meeting Annually
Assess existing Project-specific PAs or HPMPs,
and set schedule to update existing or prepare Six months after effective date of
new PAs, as needed Systemwide PA
Complete drafts or revisions of Project-specific
PAs or HPMPs and circulate for review and Two annually after effective date of
comment Systemwide PA

Two years after effective date of
Complete a draft Systemwide research design Systemwide PA
Review the Systemwide research design Every ten years after finalized
Review the Systemwide PA Every five years after effective date
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Attachment 3

Glossary of Definitions for this Systemwide PA

Adverse Effect — an effect of an undertaking that “may alter, directly or indirectly, any
of the characteristics of a historic property that qualify the property for inclusion in the
National Register in a manner that would diminish the integrity of the property’s location,
design, setting, materials, workmanship, feeling or association. Consideration shall be
given to all qualifying characteristics of an historic property, including those that may
have been identified subsequent to the original evaluation of the property’s eligibility for
the National Register. Adverse effects may include reasonably foreseeable effects caused
by the undertaking that may occur later in time, be farther removed in distance or be
cumulative.” 36 C.F.R. § 800.5(a).

Advisory Council on Historic Preservation (ACHP) — an independent agency created
by Title Il of the National Historic Preservation Act (NHPA), 16.U.S.C. § 470f. The
review process established by NHPA Section 106, 16 U.S.C. § 470f, is conducted
according to regulations issued by the ACHP, 36 C.F.R. Part 800, as authorized by 16
U.S.C. 8 470s.

Area of Potential Effects (APE) — “the geographic area or areas within which an
undertaking may directly or indirectly cause alterations in the character or use of historic
properties, if any such properties exist. The area of potential effects is influenced by the
scale and nature of an undertaking and may be different for different kinds of effects
caused by the undertaking.” 36 C.F.R. § 800.16(d).

Concurring Party—An entity with an interest in the subject matter of the PA and which
executes the PA to signal its concurrence with the terms of the PA, but which does not
have any authority or responsibility under the terms of the PA.

Consultation — “means the process of seeking, discussing, and considering the views of
other participants, and, where feasible, seeking agreement with them regarding matters
arising in the Section 106 process.” 36 C.F.R. § 800.16.

Consulting Party—Any entity that has a consulting role in the Section 106 process for
the PA, as defined by 36 C.F.R. § 800.2(c). This may be a signatory party or a
concurring party.

Cooperating Groups—Intergovernmental groups established by the Lead Federal
Agencies to provide assistance to the Lead Federal Agencies in implementing Section
106 compliance activities in accordance with the provisions of each group’s operating
guidelines.

Cultural Resources Subcommittee (CRSC)— A subcommittee of the Joint Operating
Committee comprised of authorized representatives of BPA, the Corps, and Reclamation.

35



Final Draft Review as 10/26/06 Kalispel Tribe of Indians Comments | - - { Deletea: 10104106

Historic Property — “any prehistoric or historic district, site, building, structure, or
object included in, or eligible for inclusion in, the National Register of Historic Places
maintained by the Secretary of the Interior. This term includes artifacts, records, and
remains that are related to and located within such properties. The term includes
properties of traditional religious and cultural importance to an Indian tribe or Native
Hawaiian organization and that meet the National Register criteria.” 36 C.F.R. §
800.16(1)(1), providing elaboration on the statutory definition codified at 16 U.S.C. §
470w(5).

Historic Property Management Plan — plans that are technical, substantive frameworks
for describing and prioritizing Section 106 compliance activities and processes at the
Project-specific level and which at a minimum contain the elements described in
Attachment 4. When a Historic Property Management Plan is also serving as a Project-
specific compliance document in lieu of a Project-specific PA, it must also contain the
elements described in stipulation V.F.

Indian Tribe or Tribe - “an Indian tribe, band, nation, or other organized group or
community, including Native village, Regional corporation or Village Corporation, as
those terms are defined in section 3 of the Alaska Native Claims Settlement Act (43
U.S.C. § 1602), which is recognized as eligible for the special programs and services
provided by the United States to Indians because of their status as Indians.” 16 U.S.C. 8§
470w(4).

Interested Party— An entity who either is a consulting party or who participated or was
consulted in the development of this PA; an interested party can include members of the
public. See 36 C.F.R. § 800.14(b)(2)(ii).

Joint Operating Committee—the committee comprised of authorized representatives of
BPA, the Corps, and Reclamation that coordinate the direct funding agreements between
BPA and the Corps and BPA and Reclamation, respectively.

Lands (Federal Fee) - any lands, other than tribal lands, where the United States holds
fee title to the property.

Lands (With Federal Legal Interest) — easement lands, leased lands, or any land where
the U.S. Government has a right to use property for a specific purpose, but does not own
fee title to the property.

Minor Construction in Support of Operations - includes construction for routine
maintenance of the existing built environment and other project construction items with
small annual aggregate footprints. Examples of minor construction include (but are not
limited to) repair of fencing; installation and repair of traffic control features; repaving of
parking lots, trails and access roads; refurbishment of plantings; repair or rebuilding of
individual structures within existing footprints, replacement or installation of signs; repair
of existing utility lines; repair of boat launch ramps and docks; repair of recreational
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equipment; installation of check dams in existing ditches. The term excludes capital
projects (large and small) and any work requiring separate authorizations, or routine
construction with large annual aggregate footprints.

National Register - The National Park Service through the authority of the Secretary of
the Interior maintains the National Register of Historic Places. Sites are determined
eligible for listing on that Register using criteria defined in 36 C.F.R. 8 60.4.

Project Boundaries/Lands—includes fee lands acquired by the U.S. Government for the
construction and operation of Federal dams and reservoirs for Congressionally authorized
purposes (as outlined in Attachment 1); the dams and reservoirs themselves; other lands
associated with those dams and reservoirs where the U.S. Government has a legal
interest; and, all facilities therein or thereon such lands.

Project Operations — see “undertaking” defined below.

Project-specific Programmatic Agreement — a Project-specific Programmatic
Agreement that is focused on the process and policy of the Section 106 compliance
activities and contains the elements of Stipulation V.F.

Reservoir - a body of water impounded by a dam and operated for water storage, as well
as other purposes. This differs from Lakes, which is a body of water impounded by a
dam and where storage is not a Project purpose. The reservoir or lake boundary
fluctuates between authorized minimum and maximum pool levels.

Signatory Party — An entity who executes the PA and has authority or responsibility
under the terms of the PA.

State Historic Preservation Officer (SHPO) — “the official appointed or designated
pursuant to Section 101(b)(1) of the NHPA to administer the State historic preservation
program or a representative designated to act for the State historic preservation officer.”
36 C.F.R. § 800.16(v).

Tribal Historic Preservation Officer (THPO) - the official appointed or designated by
an Indian tribe to implement the Tribal Historic Preservation Program. The term applies
only for tribes on the National Park Service list that, in accordance with Section
101(d)(2) of NHPA, have formally assumed the responsibilities of the SHPO for
purposes of Section 106 compliance on their tribal lands.

Traditional Cultural Property (TCP) — a property that is “eligible for inclusion in the
National Register because of its association with cultural practices or beliefs of a living
community that (a) are rooted in that community’s history, and (b) are important in
maintaining the continuing cultural identity of the community.” The property must meet
the requirements defined in 36 C.F.R. § 60.4. National Park Service, National Register
Bulletin 38, Guidelines for Evaluating and Documenting Traditional Cultural Properties
(1990).
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Treatment — actions taken by a Federal agency to mitigate or resolve adverse effects on
historic properties. 36 C.F.R. § 800.6.

Tribal Lands - “(A) all lands within the exterior boundaries of any Indian reservation;
and (B) all dependent Indian communities.” 16 U.S.C. § 470w(14). For the purposes of
implementing this PA, the Lead Federal Agencies assume that “tribal lands” includes
lands held in trust by the United States for a tribe external to the boundaries of a
reservation if the lands are under Federal superintendence, but does not include
allotments external to the boundaries of a reservation.

Undertaking — “a project, activity, or program funded in whole or in part under the
jurisdiction of a Federal agency, including those carried out with Federal financial
assistance; those requiring a Federal permit, license or approval.” 36 C.F.R. § 800.16 (y).
For the purposes of implementing this PA, the undertaking is defined as all project
operations (reservoir management and implementation of Minor Construction in Support
of Operations), including future modifications to the operating regime of the any or all of
the 14 projects. The undertaking does not include non-routine maintenance and other
new construction, nor does it include BPA’s distribution of power (transmission system)
off of Project lands.
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Attachment 4

Checklists for Historic Property Management Plans,
Treatment Plans, and Annual Plans

Historic Property Management Plans

At a minimum, an HPMP or its supporting materials will contain the following:

A research design that provides an historic context for property evaluation for
eligibility to the National Register. The research design will define research
domains or historic themes applicable to the area (tiering from the Systemwide
Research Design), define characteristics of property types associated with historic
themes, and identify data gaps.

A summary of significant past investigation and management activities, and a list
of associated products.

A list of historic properties, with their National Register eligibility status
indicated.

Information about property types present.

Discussion of the nature and source of agents impacting resources.

Further actions needed to identify, evaluate, and manage historic properties.
General long-term priorities should be identified

A process for integrating TCP research with the archeological and historical site
identification and evaluation activities.

Inventory and evaluation strategies for all potential property types.

Historic property management and treatment strategies that might be used,
consistent with the treatment/recovery plan principles described below

A curation plan.

A process to update records to reflect new data.

A process for peer review of potentially significant research or educational
products.

A process for public outreach and education, including Heritage Tourism
opportunities.

General standards for field work, analysis, reporting, and site treatment.

A general schedule for long-term completion of compliance requirements.

The HPMP may also include, as appropriate, relevant Lead Federal Agency commitments
pursuant to other cultural resource requirements, including, for example, Section 110 of
the NHPA, the Archaeological Resources Protection Act, and Section 3(d) of the Native
American Graves Protection and Repatriation Act addressing inadvertent discovery or
intentional excavation.
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Treatment Plan Principles

Treatment plans will be prepared for properties determined eligible to the
National Register.

Plans may be prepared for individual properties or for groups of properties, as
determined most efficient and effective by the Lead Federal Agencies, in
coordination with the appropriate SHPO/THPOs.

Where there are multiple sites, selection of sites for preparation of treatment plans
will be prioritized based on a consideration of an array of factors, including the
potential to yield important new information about, or insight pertinent to, a
defined research objective or historic context, historical or cultural significance,
physical integrity, degree of endangerment from the undertaking, and land
ownership. Implementation of treatments will be prioritized using these same
factors.

Except perhaps for TCPs as discussed below, plans will be prepared with input
and assistance from the Cooperating Groups. Consulting parties to this PA, as
well as other interested parties as determined necessary by the Lead Federal
Agencies, will also be invited to provide input.

If the property is a TCP and is on tribal land, the nature of involvement by parties
other than the Lead Federal Agencies and that tribe will be determined in
consultation with the tribe. The SHPO would be involved if the TCP was on
lands outside of reservation boundaries. It is expected that in these cases that
other interested parties would not be invited to participate in plan definition or
preparation.

The Lead Federal Agencies will consider a wide range of options for treatment for
the diverse range of property types. Consideration will include, but is not limited
to: site protection or stabilization; scientific data recovery; historical or oral
history research to document characteristics and cultural values; analysis of
existing collections; monitoring; and preparation or presentation of public
educational materials or opportunities. Final selection of the option or options
will be based, but not be limited to: the National Register criteria under which a
property has been determined eligible for listing; feasibility; and, cost. When a
property is on land not held in fee title by one of the Lead Federal Agencies, on-
site treatments or treatments involving public or tribal access can occur only with
permission from the landowner. Comment: Again we remind the Lead Federal
Agencies that they have additional legal capabilities to affect positive change for
the conservation of historic properties including but not limited to; condemnation
of real property, permit conditioning, and negotiated easements. Although this
agreement document by necessity limits itself to a range of actions that the Lead
Federal Agencies can “unilaterally” take, the evolution of public policy in both
the State and Municipal arenas are creating additional opportunities and capacities

40



Final Draft Review as 10/26/06 Kalispel Tribe of Indians Comments | -~ { peteted: 10/04106

within the region wherein team building and mutual support for problem solving
tasks are becoming more common.

Annual Work Plans

The Annual Work Plan for each Project shall be developed by the Lead Federal Agencies
in coordination with the appropriate Cooperating Group. At a minimum, the Annual
Work Plan shall include:

A prioritized list of proposed historic properties compliance activities for the year.
An estimated level of effort for each activity and proposed cost.

Methods to accomplish the activity (i.e., contract or in-house agency labor).
Proposed start/finish dates.
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