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BRIEFING MEMO 

The a t tached  ROD i s  s e t  f o r t h  w i t h  t h e  unders tand ing  t h a t  t h e  Non-Federal 
P a r t i c i p a t i o n  Env i ronmenta l  Impac t  Statement (NFP EIS) p r o c e s s  i s  n o t  y e t  
completed and t h e  B o n n e v i l l e  Power A d m i n i s t r a t i o n  (BPA) has n o t  y e t  dec ided  
whether t o  o f f e r  c a p a c i t y  ownersh ip  i t s  share o f  t h e  PNW AC I n t e r t i e .  
However, BPA agreed w i t h  t h e  P a c i f i c  Nor thwest  Genera t i ng  C o o p e r a t i v e  (PNGC) 
i n  a  Memorandum of  Unders tand ing ,  da ted  October 11, 1991, t o  make a  
d e t e r m i n a t i o n  by c l o s e  o f  p u b l i c  comment on BPA1s D r a f t  Non-Federal 
P a r t i c i p a t i o n  Env i ronmenta l  Impac t  Statement (NFP EIS) on  whe the r  PNGC would 
be "an a p p r o p r i a t e  c o n t r a c t i n g  e n t i t y "  f o r  purposes o f  t h e  C a p a c i t y  Ownership 
Agreement. The ROD and a t t a c h e d  e x h i b i t s  c o n s t i t u t e  t h e  d e c i s i o n  o f  BPA 
r e g a r d i n g  t h a t  d e t e r m i n a t i o n .  

T h i s  d e c i s i o n  i s  based on BPA1s i n t e r p r e t a t i o n  o f  t h e  P a c i f i c  Nor thwest  
E l e c t r i c  Power P l a n n i n g  and C o n s e r v a t i o n  Ac t  ( "Nor thwes t  Power A c t " ) ,  
Pub. L .  96-501, 16 U.S.C. $5 8 3 9 c ( a ) , g ( c >  (1980>,  t h e  B o n n e v i l l e  P r o j e c t  A c t ,  
Pub. L.  75-329, 16 U.S.C. 832c(a)  (1937) ( " P r o j e c t  A c t " ) ,  and o t h e r  r e l e v a n t  
s t a t u t e s ,  case a u t h o r i t i e s ,  and i n d u s t r y  p r a c t i c e s .  

I n  t h i s  ROD BPA i s  d e c i d i n g  t o  e x e r c i s e  i t s  d i s c r e t i o n  t o  e n t e r  i n t o  a  
C a p a c i t y  Ownership Agreement w i t h  PNGC a lone ,  i f  BPA1s d e c i s i o n  a f t e r  
c o m p l e t i o n  o f  t h e  NFP EIS i s  t o  o f f e r  Capac i t y  Ownership and i f  PNGC o t h e r w i s e  
q u a l i f i e s  f o r  a  c o n t r a c t ,  o n  t h e  c o n d i t i o n  t h a t  c e r t a i n  p r o v i s i o n s  a r e  
i n c l u d e d  i n  PNGC1s C a p a c i t y  Ownership Agreement and c e r t a i n  a d d i t i o n a l  a c t i o n s  
a r e  taken  t o  a l l e v i a t e  BPA1s p r i m a r y  concerns a s s o c i a t e d  w i t h  s e c t i o n  9  o f  t h e  
Nor thwest  Power A c t  and t o  m i t i g a t e  BPA's f i n a n c i a l  and n o n - u t i l i t y  ownersh ip  
r i s k s .  

I n  t h i s  ROD BPA i s  a l s o  d e c i d i n g  t o  execute  a  new long - te rm f i r m  agreement 
w i t h  PNGC f o r  Network t r a n s m i s s i o n  s e r v i c e s ,  and t o  execu te  a  new agreement 
w i t h  PNGC f o r  c e r t a i n  o t h e r  t r a n s m i s s i o n  s e r v i c e s  i n  s u p p o r t  o f  t h e  C a p a c i t y  
Ownership Agreement, i f  BPA d e c i d e s  n o t  t o  amend t h e  e x i s t i n g  S e r v i c e s  
Agreement w i t h  PNGC. 
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SECTION I 

SUMMARY 

T h i s  document i s  s e t  f o r t h  w i t h  t h e  unders tand ing  t h a t  t h e  Non-Federal 
P a r t i c i p a t i o n  Environmental  Impac t  Statement ( N F P  EIS) p r o c e s s  i s  n o t  y e t  
comple ted and the  B o n n e v i l l e  Power A d m i n i s t r a t i o n  (BPA) has n o t  y e t  decided 
whether t o  o f fe r  c a p a c i t y  o w n e r s h i p  i t s  share o f  t he  PNW AC I n t e r t i e .  
However, BPA agreed w i t h  t he  P a c i f i c  Nor thwest  Genera t ing  C o o p e r a t i v e  (PNGC) 
i n  a  Memorandum of Unders tand ing,  d a t e d  October 1 1 ,  1991, t o  make a  
d e t e r m i n a t i o n  by c l o s e  o f  p u b l i c  comment on BPA1s D r a f t  Non-Federal 
P a r t i c i p a t i o n  Environmental  I m p a c t  S ta tement  .(NFP EIS) on  whe the r  PNGC would 
be "an a p p r o p r i a t e  c o n t r a c t i n g  e n t i t y "  f o r  purposes o f  t h e  C a p a c i t y  Ownership 
Agreement. Th is  document and a t t a c h e d  e x h i b i t s  c o n s t i t u t e  t h e  d e c i s i o n  o f  BPA 
r e g a r d i n g  t h a t  d e t e r m i n a t i o n .  

T h i s  d e c i s i o n  i s  based on BPA1s i n t e r p r e t a t i o n  o f  t h e  P a c i f i c . N o r t h w e s t  
E l e c t r i c  Power P lann ing  and C o n s e r v a t i o n  A c t  ( "Nor thwest  Power A c t " ) ,  
Pub. L. 96-501, 16 U.S.C. 3s 839c (a ) ,g (c )  (19801, t h e  B o n n e v i l l e  P r o j e c t  A c t ,  
Pub. L.  75-329, 16 U.S.C. 832c(a)  (1937) ( " P r o j e c t  A c t " ) ,  and o t h e r  r e l e v a n t  
s t a t u t e s ,  case a u t h o r i t i e s ,  and i n d u s t r y  p r a c t i c e s .  

BPA dec ides  here  t o  e x e r c i s e  i t s  d i s c r e t i o n  t o  e n t e r  i n t o  a  C a p a c i t y  Ownership 
Agreement w i t h  PNGC a lone ,  i f  BPA1s d e c i s i o n  a f t e r  c o m p l e t i o n  o f  t h e  NFP EIS 
i s  t o  o f f e r  C a p a c i t y  Ownership and i f  PNGC o the rw ise  q u a l i f i e s  f o r  a  c o n t r a c t ,  
o n  t h e  c o n d i t i o n  t h a t  c e r t a i n  p r o v i s i o n s  a r e  i n c l u d e d  i n  PNGC1s C a p a c i t y  
Ownersh ip  Agreement and c e r t a i n  a d d i t i o n a l  a c t i o n s  a r e  t a k e n  t o  a l l e v i a t e  
BPA's p r i m a r y  concerns a s s o c i a t e d  w i t h  s e c t i o n  9  o f  t h e  N o r t h w e s t  Power Ac t  
and t o  m i t i g a t e  BPA1s f i n a n c i a l  and n o n - u t i l i t y  ownersh ip  r i s k s .  

I f  BPA e n t e r s  i n t o  a  C a p a c i t y  Ownersh ip  Agreement w i t h  PNGC g i v e n  t h e  
f o r e g o i n g ,  BPA dec ides  a l s o  t o  e x e c u t e  a  new long- te rm f i r m  agreement w i t h  
PNGC f o r  Network t r a n s m i s s i o n  s e r v i c e s ,  and t o  execute  a  new agreement w i t h  
PNGC f o r  c e r t a i n  o t h e r  t r a n s m i s s i o n  s e r v i c e s  i n  suppor t  o f  t h e  C a p a c i t y  
Ownersh ip  Agreement, i f  BPA d e c i d e s  n o t  t o  amend the  e x i s t i n g  S e r v i c e s  
Agreement w i t h  PNGC. 



SECTION I I 

INTRODUCTION 

A. S ta tement  o f  t h e  I s s u e  

I s  PNGC an a p p r o p r i a t e  e n t i t y  f o r  c o n t r a c t i n g  w i t h  BPA f o r  purposes  o f  t h e  
C a p a c i t y  Ownersh ip  Agreement  and o t h e r  s p e c i f i c  ag reements  i n  s u p p o r t  o f  
capac i  t y  owne rsh i  p ?  

B .  Backqround 

1 .  P a c i f i c  N o r t h w e s t  G e n e r a t i n q  C o o p e r a t i v e  (PNGC) 

The PNGC i s  a  g e n e r a t i o n  and t r a n s m i s s i o n  company, i n c o r p o r a t e d  i n  
1975 as a  N o n - P r o f i t  C o r p o r a t i o n  i n  t h e  S t a t e  o f  Oregon .  PNGC i s  
c u r r e n t l y  composed o f  13 non -con t i guous  m u t u a l  u t i l i t i e s  and 
c o o p e r a t i v e s  l o c a t e d  i n  t h e  P a c i f i c  N o r t h w e s t  (PNW). Each o f  PNGC's 
members has  e x e c u t e d  a  Power Sa les  Agreement  w i t h  t h e  B o n n e v i l l e  
Power A d m i n i s t r a t i o n ' ( B P A )  f o r  t h e  member 's  l o n g - t e r m  f i r m  power 
r e q u i r e m e n t s .  PNGC does n o t  s e r v e  consumers or r e t a i l  l o a d  no r  does 
i t  own d i s t r i b u t i o n  or t r a n s m i s s i o n  f a c i l i t i e s  i n t e r c o n n e c t i n g  w i t h  
i t s  v a r i o u s  members. PNGC's p r i m a r y  p u r p o s e  i s  " t o  s e r v e  t h e  needs 
o f  i t s  membe.rship b y  e x p l o r a t i o n ,  r e s e a r c h  and deve lopmen t  o f  new 
e l e c t r i c  power  r e s o u r c e s  as needed; management o f  o p e r a t i n g  e l e c t r i c  
power r e s o u r c e s ;  and power management s e r v i c e s  or any  o t h e r  s e r v i c e s  
wh i ch  may be deemed i n  t h e  b e s t  i n t e r e s t s  o f  PNGC b y  t h e  Board o f  
D i r e c t o r s  o f  PNGC." PNGC's Who lesa le  Power S a l e s  C o n t r a c t  - Rev i sed ,  
R e c i t a l  A, p .  8 ;  i n c l u d e d  he re  as Append i x  A .  

One o f  t h e  p r i n c i p a l  a c t i v i t i e s  PNGC has  been  i n v o l v e d  w i t h  i s  t h e  
c o n s t r u c t i o n  and  o p e r a t i o n  of t h e  530 megawa t t  (MW) Number One 
Boardman S t a t i o n  (Boardman) c o a l  p l a n t  l o c a t e d  o n  t h e  C a r t y  R e s e r v o i r  
j u s t  w e s t  o f  t h e  McNary Dam and s o u t h . o f  t h e  C o l u m b i a  R i v e r .  PNGC 
owns a  10 p e r c e n t  s h a r e  o f  t h e  o u t p u t  o f  t h e  p l a n t  and has ,  f rom t i m e  
t o  t i m e  o n  a  s h o r t - t e r m  b a s i s ,  s o l d  i t s  s h a r e  o f  t h e  o u t p u t  t o  BPA o r  
t o  u t i l i t i e s  l o c a t e d  o u t s i d e  o f  t h e  r e g i o n ,  p r i m a r i l y  i n  C a l i f o r n i a .  
PNGC e x e c u t e d  power s a l e s  agreements w i t h  i t s  members t h a t  p r o v i d e d  
f o r  t h e  p u r c h a s e  o f  Boardman power by  t h e  members. (See 
Append ix  A . )  P u r s u a n t  t o  t hose  agreements ,  PNGC's members r e c e i v e d  
a l l o c a t i o n s  o f  Boardman power t o t a l i n g  100 p e r c e n t  o f  PNGCts share o f  
t h e  o u t p u t .  PNGCts member u t i l i t i e s  l i s t e d  t h e i r  a l l o c a t i o n s  o f  
Boardman power i n  t h e i r  F i r m  Resource E x h i b i t s  t o  t h e i r  BPA Power 
Sa les  C o n t r a c t s  f r o m  J u l y  1 ,  1983, u n t i l  J u l y  1 ,  1990 ,  when t h e  
r e s o u r c e  was d e l e t e d  f r o m  t h e i r  F i r m  Resou rce  E x h i b i t s  and a t  a  t i m e  
when BPA w a s ' i n  s u r p l u s .  

BPA has p r o v i d e d  c e r t a i n  s e r v i c e s  t o  PNGC and  i t s  members under  a  
S e r v i c e s  Agreement ,  BPA C o n t r a c t  No. DE-MS79-85BP92300, f o r  
s c h e d u l i n g  and management o f  PNGC's sha re  o f  t h e  Boardman p l a n t  



o u t p u t ,  as w e l l  as s t a r t u p  and s t a t i o n  s e r v i c e ,  i n  o r d e r  f o r  PNGC t o  
meet i t s  s a l e  agreement o b l i g a t i o n s  w i t h  o t h e r  p a r t i e s .  

2 .  Memorandum o f  U n d e r s t a n d i n g  (MOU) 

PNGC has expressed an i n t e r e s t  i n  a c q u i r i n g  a  share of  t r a n s m i s s i o n  
c a p a c i t y  i n  BPA's share  o f  t h e  PNW AC I n t e r t i e  t h r o u g h  t h e  
Non-Federal P a r t i c i p a t i o n  (NFP) p r o p o s a l .  BPA i s  a n a l y z i n g  t h i s  
p r o p o s a l  i n  i t s  NFP E I S .  I n  g e n e r a l  te rms,  BPA1s p r o p o s a l  i s  t o  s e l l  
PNW AC I n t e r t i e  t r a n s m i s s i o n  c a p a c i t y  r i g h t s  t o  i n t e r e s t e d  Nor thwest  
u t i l i t i e s  t h r o u g h  " C a p a c i t y  Ownersh ip  c o n t r a c t s . "  U t i l i t i e s  would 
a c q u i r e  a  sha re  o f  PNW AC I n t e r t i e  t r a n s m i s s i o n  c a p a c i t y ,  as 
d i s t i n g u i s h e d  f r o m  f a c i l i t i e s ,  f o r  t h e  l i f e  o f  t h e  PNW AC I n t e r t i e .  

BPA r e q u i r e d  a l l  u t i l i t i e s  t h a t  a r e  i n t e r e s t e d  i n  NFP t o  execute  a  MOU 
w i t h  BPA. On Oc tobe r  28, 1991, a  MOU, C o n t r a c t  No. DE-MS79-92BP93488, 
was execu ted  between PNGC and BPA. (PNGC1s MOU i s  a t t a c h e d  as 
Append ix  8 . 1  The MOU p r o v i d e s  for  PNGC's agreement t o  e n t e r  i n t o  a  
l i f e - o f - f a c i l i t i e s  C a p a c i t y  Ownersh ip  Agreement w i t h  BPA f o r  up t o  
52 MW c o n t i n g e n t  upon, among o t h e r  t h i n g s ,  BPA1s d e t e r m i n a t i o n  by  
c l o s e  o f  p u b l i c  comment on  BPA1s D r a f t  NFP EIS t h a t  PNGC i s  "an 
a p p r o p r i a t e  c o n t r a c t i n g  e n t i t y "  f o r  purposes o f  t h e  C a p a c i t y  
Ownersh ip  Agreement .  A l t h o u g h  BPA agreed t o  e n t e r  i n t o  t h e  MOU 
w i t h o u t  r e q u i r i n g  PNGC's members t o  execu te  as p a r t i e s ,  t h e  MOU 
s t a t e s  t h a t  BPA may r e q u i r e  PNGC's " p a r t i c i p a t i n g  member 
c o o p e r a t i v e s "  t o  s i g n  t h e  C a p a c i t y  Ownership Agreement i n  some 
c a p a c i  t y .  

A second c o n t i n g e n c y  i n  t h e  MOU s t i p u l a t e d  t h a t  PNGC e n t e r s  i n t o  
s u b s c r i p t i o n  agreements,  p r i o r  t o  c l o s e  o f  p u b l i c  comment on BPA's 
NFP D r a f t  E IS ,  " w i t h  t h o s e  P a c i f i c  No r thwes t  d i s t r i b u t i o n  
c o o p e r a t i v e s  who a r e  i t s  members as of  September 30, 1991, i n  
c o m p l i a n c e  w i t h  t h e  Bylaws o f  t h e  P a c i f i c  N o r t h w e s t  G e n e r a t i n g  
C o o p e r a t i v e  (March 7 ,  1990) and t h e  terms of  i t s  Who lesa le  Power 
S a l e s  Con t rac t - -Rev i sed  ( e x e c u t e d  as o f  Feb rua ry  22 ,  1983, as amended 
as o f  A p r i l  24,  1984) . . . " .  PNGC s a t i s f i e d  t h i s  c o n t i n g e n c y  on 
March  5,  1992, by  e n t e r i n g  i n t o  a  S u b s c r i p t i o n  Agreement (See 
Append i x  C >  w i t h  each o f  t h e  f o l l o w i n g  u t i l i t i e s :  

Benton  R u r a l  E l e c t r i c  A s s o c i a t i o n  
B lach l y -Lane  County  C o o p e r a t i v e  E l e c t r i c  A s s o c i a t i o n  
C e n t r a l  E l e c t r i c  C o o p e r a t i v e  
C l e a r w a t e r  Power Company 
Consumers Power, I n c .  
Coos-Curry E l e c t r i c  C o o p e r a t i v e  
Doug las  E l e c t r i c  C o o p e r a t i v e  
F a l l  R i v e r  E l e c t r i c  C o o p e r a t i v e  
L i n c o l n  E l e c t r i c  C o o p e r a t i v e  
L o s t  R i v e r  E l e c t r i c  C o o p e r a t i v e  
Lower V a l l e y  Power and L i g h t ,  I n c .  
R a f t  R i v e r  R u r a l  E l e c t r i c  C o o p e r a t i v e  
U m a t i l l a  E l e c t r i c  C o o p e r a t i v e  A s s o c i a t i o n  



The s u b s c r i p t i o n  agreements a u t h o r i z e  PNGC t o  u n d e r t a k e  t h e  
o b l  i g a t i o n s  o f  t h e  C a p a c i t y  Owne rsh i p  Agreement on b e h a l f  o f  t h e  
s u b s c r i b e r s  and p r o v i d e  f o r  PNGC t o  r e c o v e r  i t s  c o s t s  f r o m  t h e  
s u b s c r i b e r s ,  who agree t o  be " j o i n t l y  and s e v e r a l l y  l i a b l e  f o r  t h e  
f u l l  i n d e m n i f i c a t i o n  o f  PNGC f o r  I n t e r t i e  c o s t s .  . . "  (emphas is  
added) .  P a c i f i c  No r t hwes t  G e n e r a t i n g  C o o p e r a t i v e  PNW AC I n t e r t i e  
S u b s c r i p t i o n  Agreement 

A t h i r d  c o n t i n g e n c y  i n  t h e  MOU i s  PNGC e n t e r i n g  i n t o  a  power s a l e ,  
seasonal  exchange,  o r  o t h e r  s i m i l a r  a r rangement  w i t h  a  P a c i f i c  
Southwest  u t i l i t y  p r i o r  t o  c l o s e  o f  p u b l i c  comment o n  BPA's  NFP 
D r a f t  E IS .  PNGC s a t i s f i e d  t h i s  c o n t i n g e n c y  by  e n t e r i n g  i n t o  a  
25-year  Power Purchase Agreement w i t h  t h e  T u r l o c k  I r r i g a t i o n  D i s t r i c t  
( T u r l o c k )  on  November 10, 1992.  The Power Purchase  Agreement  
p r o v i d e s  f o r  payment by T u r l o c k  t o  PNGC o f  a l l  c o s t s  " a t t r i b u t a b l e  t o  
PNGC's o w n e r s h i p  i n  t h e  PNW AC I n t e r t i e . "  PNGC and T u r l o c k  have 
agreed  to  c e r t a i n  a l t e r n a t i v e  methods o f  a c h i e v i n g  t h e  l e v e l  o f  
g e n e r a t i o n  d e s i r e d ,  i n c l u d i n g  T u r l o c k ' s  pu r chase  o f  r e p l a c e m e n t  power  
o r  pu r chas  i ng  emi ss i ons  a1 lowances  , i n t h e  e v e n t  t h a t  1990 Amendments 
t o  t h e  C lean  A i r  A c t  l i m i t  t h e  o u t p u t  o f  Boardman. 

3 .  Ch rono loqy  o f  Correspondence 

BPA began i t s  a n a l y s i s  t o  d e t e r m i n e  whether  PNGC i s  an a p p r o p r i a t e  
c o n t r a c t i n g  e n t i t y  by  f o r m u l a t i n g  q u e s t i o n s ,  r e g a r d i n g  PNGC's 
membership and f i n a n c i a l  c h a r a c t e r i s t i c s ,  wh i ch  were d i r e c t e d  t o  PNGC 
i n  a  l e t t e r  d a t e d  March 6 ,  1992 .  

I n  a  l e t t e r  t o  BPA d a t e d  March 30 ,  1992, PNGC i n d i c a t e d  t h a t  t h e  
R u r a l  E l e c t r i f i c a t i o n  A d m i n i s t r a t i o n  (REA) wou ld  n o t  be t h e  l e n d e r  
f o r  PNGC's PNH AC I n t e r t i e  c o s t s  b u t  t h e  REA w i l l  have t o  app rove  
PNGC's p a r t i c i p a t i o n  and g r a n t  a  l i e n  accommodat ion f o r  non-REA 
f u n d i n g ,  i . e . ,  t h r o u g h  t h e  N a t i o n a l  R u r a l  U t i l i t i e s  C o o p e r a t i v e  
F i nance  C o r p o r a t i o n  (CFC) (upon  d e m o n s t r a t i o n  o f  adequa te  s e c u r i t y  
f o r  l o a n  r epaymen ts ) .  PNGC p r o m i s e d  t o  p r e p a r e  a comp le te  r esponse  
t o  BPA's q u e s t i o n s  a c c o r d i n g l y .  

On May 15, 1992, BPA r e c e i v e d  a p a r t i a l  r esponse  t o  i t s  q u e s t i o n s  
f r o m  CFC. On June 1,  1992, BPA s e n t  a  second l e t t e r  t o  PNGC 
r e q u e s t i n g  a d d i t i o n a l  i n f o r m a t i o n  and i n c l u d e d  a f o l l o w u p  r e q u e s t  f o r  
a  comp le te  r esponse  t o  i t s  q u e s t i o n s  and document r e q u e s t s  l i s t e d  i n  
BPA's  l e t t e r  o f  March 6 ,  1992.  

On November 1 6 ,  1992, BPA r e c e i v e d  a l e t t e r  f rom PNGC r e s p o n d i n g  t o  
BPA's  q u e s t i o n s  w i t h  a  n o t e  t h a t  CFC and REA were asked t o  r e s p o n d  t o  
t h e  q u e s t i o n s  r e l a t i n g  s p e c i f i c a l l y  t o  t h o s e  e n t i  t i e s .  BPA r e c e i v e d  
a l e t t e r  f r o m  CFC t o  PNGC, d a t e d  December 21,  1992, a d d r e s s i n g  BPA's  
q u e s t i o n s  on  CFC. 

I n  r esponse  t o  BPA's r e q u e s t  f o r  i n f o r m a t i o n  on  what CFC's  p o s i t i o n  
wou ld  be i n  t h e  e v e n t  o f  a  d e f a u l t  b y  PNGC, CFC i n d i c a t e d  t h a t  
" A l t h o u g h  CFC has neve r  s t epped  i n  and t a k e n  o v e r  a  B o r r o w e r ' s  
i n t e r e s t  i n  a  c o n t r a c t  . . . ,  CFC's l o a n  documents do a l l o w  f o r  CFC . to  



sell, assign or transfer such interest to a third party. It is 
understood that such third party would have to agree to be bound by 
the terms and conditions of the contract and be agreeable to BPA." 
CFC expects "that the contract between PNGC and BPA would clearly 
include the ability of CFC to assign or transfer the contract to a 
third party in the event of a default of PNGC." 

BPA requested similar information from REA. In REA's response, 
forwarded to BPA on March 15, 1993, REA states that "In the case of 
an event of default by PNGC under the REA mortgage, REA reserves the 
right to exercise any and all remedies against PNGC and its system as 
provided for in Section 5.01 of the REA mortgage. At the time of the 
happening of such default REA would evaluate the situation and 
determine its course of action. In the event REA exercises any of 
the rights, powers or privileges available to it under the REA 
mortgage with respect to PNGC's contract for PNW AC Intertie 
ownership rights, then and only then shall REA assume the obligations 
to be performed by PNGC under such contract." REA requires certain 
contractual provisions in contracts executed by their borrowers to 
protect REA's rights as mortgagor. The contracts must also be freely 
assignable to REA. 

According to Joe Nadal's letter of November 16, 1992, to Sally Long, 
CFC will require PNGC to obtain a "lien accommodation" from REA. 
However, before REA will grant a lien accommodation, PNGC must comply 
with certain-REA procedures and obtain REA's approval of all 
documents related to PNGC's capacity ownership. This requirement was 
identified in PNGC's MOU. 

After reviewing the information provided by PNGC, REA, and CFC, BPA 
proceeded with an analysis of the issue based on the information 
received through PNGC, and other applicable documents and statutes. 
BPA then drafted several preliminary recommendations to address BPA's 
concerns and risks associated with entering into a Capacity Ownership 
Agreement with PNGC. The recommendations, which are contained in 
this ROD, were discussed informally with PNGC and the recommended 
provisions or actions were generally acceptable to PNGC. 



SECTION I l l  

ANALYSIS OF THE ISSUE AND RISKS TO BPA 

T h i s  s e c t i o n  analyzes the l e g a l  i ssues  and r i s k s  posed by c o n t r a c t i n g  w i t h  t h e  
e n t i t y  PNGC r a t h e r  than w i t h  PNGC's members o r  w i t h  PNGC t o g e t h e r  w i t h  i t s  
members. The f i r s t  issue cons ide red  i s  whether BPA i s  r e q u i r e d  t o  c o n t r a c t  
w i t h  PNGC. The a n a l y s i s  concludes t h a t  BPA i s  n o t  r e q u i r e d  t o  e n t e r  i n t o  a  
c o n t r a c t  w i t h  PNGC t o  the e x c l u s i o n  o f  i t s  members and, t hus ,  c o n s i d e r s  t h e  
r i s k s  t o  BPA o f  e n t e r i n g  i n t o  a  c o n t r a c t  w i t h  PNGC a l o n e .  

A .  BPA Does Not Have a  Legal o r  S t a t u t o r y  O b l i g a t i o n  t o  C o n t r a c t  Wi th  PNGC 

BPA's e x i s t i n g  con tac tua l  and s t a t u t o r y  o b l i g a t i o n s  do n o t  i n c l u d e  o r  
suppor t  an o b l  i g a t i o n  on t h e  p a r t  o f  BPA t o  c o n t r a c t  w i t h  PNGC a lone .  BPA 
executed an MOU w i t h  PNGC t h a t  s t a t e s  t h a t  BPA w i l l  make a  d e t e r m i n a t i o n  
o f  t h e  p r o p r i e t y  o f  c o n t r a c t i n g  w i t h  PNGC, t o  t h e  e x c l u s i o n  o f  i t s  
membership, i n  t he  event  t h a t  BPA dec ides  t o  o f f e r  C a p a c i t y  Ownership 
c o n t r a c t s  and PNGC o t h e r w i s e  q u a l i f i e s  f o r  a  c o n t r a c t .  See Appendix B. 
The MOU, however, i s  n o t  a  c o n t r a c t ,  and i n  any event  does n o t  o b l i g a t e  
BPA t o  c o n t r a c t  w i t h  PNGC. 

Nor do  t h e  s t a t u t e s  r e q u i r e  BPA t o  execute  a  c o n t r a c t  w i t h  PNGC a l o n e .  
S e c t i o n  6 o f  t he  1974 Transmiss ion  A c t ,  16 USC §838d, s t a t e s  t h a t  " C t l h e  
A d m i n i s t r a t o r  s h a l l  make a v a i l a b l e  t o  a l l  u t i l i t i e s  on a  f a i r  and 
n o n - d i s c r i m i n a t o r y  b a s i s ,  any c a p a c i t y  i n  t h e  Federa l  t r a n s m i s s i o n  system 
which he determines  t o  be i n  excess of t h e  c a p a c i t y  r e q u i r e d  t o  t r a n s m i t  
e l e c t r i c  power generated o r  a c q u i r e d  by  t h e  U n i t e d  S t a t e s . "  
16 USC 5 838d. Th is  p r o v i s i o n ,  however, does n o t  r e q u i r e  BPA t o  s e l l  t h a t  
c a p a c i t y  as i t  proposes t o  do so he re .  (See S.  Repor t  93-1030, 93d Cong., 
2d Sess . ,  p.  10 ( J u l y  24,  1974) ( t h e  s e c t i o n - b y - s e c t i o n  a n a l y s i s  s t a t e s  
" C s l e c t i o n  6 p rov ides  t h a t  t h e  A d m i n i s t r a t o r  o f  t he  B o n n e v i l l e  Power 
A d m i n i s t r a t i o n  s h a l l  n o t  d i s c r i m i n a t e  among c lasses  o f  customers i n  making 
,agreements t o  t r a n s m i t  e l e c t r i c  power o v e r  Federal  t r a n s m i s s i o n  l i n e s . " )  
Even i f  t h i s  p r o v i s i o n  a p p l i e d  i n  t h i s  case,  PNGC a r g u a b l y  i s  n o t  a  
u t i l i t y  e n t i t l e d  t o  t ake  advantage o f  t h e  o b l i g a t i o n s  i t  p l a c e s  on BPA. 
See i n f r a  p .  13-14. 

S i m i l a r l y ,  s e c t i o n  9 ( i ) ( l ) ( B )  o f  t h e  Nor thwest  Power Ac t  r e q u i r e s  BPA t o  
a s s i s t  i t s  e x i s t i n g  cus tomers '  power m a r k e t i n g  e f f o r t s .  
S e c t i o n  9 ( i ) ( l ) ( B )  s t a t e s  t h a t  BPA 

s h a l l ,  t o  the  e x t e n t  p r a c t i c a b l e ,  d ispose o f ,  o r  a s s i s t  i n  
t h e  d i s p o s a l  o f ,  any e l e c t r i c  power t h a t  a  customer o r  
g roup o f  customers proposes t o  s e l l  w i t h i n  o r  w i t h o u t  t h e  
r e g i o n  a t  r a t e s  and upon terms s p e c i f i e d  by such customer 
o r  group o f  customers,  i f  such d i s p o s i t i o n  i s  n o t  i n  
c o n f l i c t  w i t h  t he  A d m i n i s t r a t o r ' s  o t h e r  m a r k e t i n g  
o b l i g a t i o n s  and t h e  p o l i c i e s  o f  t h i s  Ac t  and o t h e r  
a p p l i c a b l e  laws.  



16 USC fj 8 3 9 ( i ) ( l ) ( B ) .  The p r o v i s i o n  i s  f a i r l y  n o n - s p e c i f i c ,  b u t  i t  does 
n o t  o b l i g a t e  BPA t o  u n d e r t a k e  p r o j e c t s  such as NFP. The House I n t e r i o r  
and I n s u l a r  A f f a i r s  Commi t t ee  R e p o r t ' s  s e c t i o n - b y - s e c t i o n  a n a l y s i s  o f  t h e  
b i l l  n o t e s  t h a t  t h e  s e c t i o n  was n o t  i n t e n d e d  t o  c r e a t e  new s e r v i c e s ,  o n l y  
t o  r a t i f y  e x i s t i n g  ones .  

S e c t i o n  9 ( i )  s e t s  f o r t h  a d d i t i o n a l  s e r v i c e s  BPA i s  t o  
p r o v i d e  i t s  cus tomers ,  a t  t h e i r  r e q u e s t  and expense.  w i t h  
r e s p e c t  t o  power s a l e s  and  pu r chases  o f  t h e i r  own. T h i s  
s u b s e c t i o n  e s s e n t i a l  l y  r a t i f i e s  BPA's e x i s t i n g  p o l  i c i e s  o n  
s e r v i c e s ,  e x c e p t  t h a t  p a r a g r a p h  ( 3 )  c r e a t e s  a  l i m i t e d  a n d  
c o n t i n g e n t  p r i o r i t y  o n  BPA ' s  a v a i l a b l e  s e r v i c e s  fo r  t h e  
m a r k e t i n g  o f  power f r o m  p r o j e c t s  c u r r e n t l y  under  
c o n s t r u c t i o n  i n  t h e  r e g i o n ,  s h o u l d  BPA d e c l i n e  to a c q u i r e  
t h e s e  r e s o u r c e s .  

H.R. Rep. No. 96-976, 9 6 t h  Cong . ,  2d Sess . ,  p t .  11, a t  56 ( 1 9 8 0 ) .  A t  t h e  
t i m e  t h i s  s e c t i o n  was e n a c t e d ,  BPA had n o  p o l i c y  o r  p l a n s . t o  s e l l  e xcess  
PNW AC I n t e r t i e  c a p a c i t y ,  a n d  s e c t i o n  9 ( i >  canno t  be r e a d  t o  i m p a c t  i t .  

Even i f  s e c t i o n  9 ( i >  g o v e r n e d  BPA ' s  s a l e  o f  PNW AC I n t e r t i e  c a p a c i t y ,  
however ,  t h e  r e q u i r e m e n t  t h a t  BPA make t h e s e  s e r v i c e s  a v a i l a b l e  t o  i t s  
e x i s t i n g  cus tomers  wou ld  not o b l i g a t e  i t  t o  dea l  w i t h  PNGC. W h i l e  
s e c t i o n  9 ( i >  o f  t h a t  A c t  o b l i g a t e s  BPA t o  t a k e  c e r t a i n  a c t i o n s  o n  b e h a l f  
o f  cus tomers  and "g roups  o f  c u s t o m e r s , "  PNGC i s  n e i t h e r  a  c u s t o m e r  n o r  a  
" g r o u p  o f  cus tomers . "  

"Cus tomer "  i s  a  d e f i n e d  t e r m  o f  t h e  N o r t h w e s t  Power A c t .  S e c t i o n  3 ( 7 )  
d e f i n e s  " cus tomer "  as "anyone  who c o n t r a c t s  f o r  t h e  p u r c h a s e  o f  power f r o m  
t h e  A d m i n i s t r a t o r  p u r s u a n t  t o  t h i s  A c t . "  16 USC 3 839a (7 ) .  Such  purchases  
w o u l d  be made p u r s u a n t  t o  s e c t i o n  5Cb) o f  t h e  Ac t .  PNGC does  n o t  have a  
s e c t i o n  5 ( b )  power s a l e s  c o n t r a c t ,  n o r  has BPA d e t e r m i n e d  t h a t  PNGC i s  
e n t i t l e d  t o  one.  S e c t i o n  5 ( b >  o f  t h e  N o r t h w e s t  Power A c t  r e q u i r e s  BPA t o  
o f f e r  a  power s a l e s  c o n t r a c t  t o  any  r e q u e s t i n g  " p u b l i c  b o d y  or c o o p e r a t i v e  
e n t i t l e d  t o  p r e f e r e n c e  and p r i o r i t y  unde r  t h e  B o n n e v i l l e  P r o j e c t  A c t  o f  
1937 . . . "  16 USC 5 8 3 9 c ( b ) ( l ) .  

PNGC i s  n o t ,  however ,  a  " p u b l i c  body"  or a  " c o o p e r a t i v e  e n t i t l e d  t o  
p r e f e r e n c e  and p r i o r i t y "  as  t h o s e  t e rms  a r e  d e f i n e d  b y  t h e  B o n n e v i l l e  
P r o j e c t  A c t .  16 USC 3 823b.  PNGC i s  n o t  a  s t a t e ,  p u b l i c  power  d i s t r i c t ,  
c o u n t y ,  o r  m u n i c i p a l i t y ,  and  does  n o t  meet  t h e  d e f i n i t i o n  o f  " p u b l i c  body "  
I d  1 6  USC 5 832b. The d e f i n i t i o n  o f  " c o o p e r a t i v e "  c o n t e m p l a t e s  a  - 
c o l l e c t i v e  o f  c i t i z e n s  o r  consumers ,  n o t  o f  u t i l i t i e s .  S e c t i o n  4 ( d )  o f  
t h e  P r o j e c t  A c t  i n d i c a t e s  t h a t  e n t i t i e s  such as PNGC, a l t h o u g h  c o n s t i t u t e d  
as c o o p e r a t i v e s ,  do n o t  f a l l  w i t h i n  t h e  d e f i n i t i o n .  S e c t i o n  4 ( d )  c o n t a i n s  
an a d m o n i t i o n  t h a t  p u b l i c  b o d i e s  and c o o p e r a t i v e s  be g i v e n  t i m e  t o  a r r a n g e  
f i n a n c i n g  

t o  c o n s t r u c t  o r  a c q u i r e  n e c e s s a r y  and d e s i r a b l e  e l e c t r i c  
d i s t r i b u t i o n  f a c i l i t i e s ,  and  i n  a l l  o t h e r  r e s p e c t s  l e g a l l y  
t o  become q u a l i f i e d  p u r c h a s e r s  and d i s t r i b u t o r s  o f  e l e c t r i c  
e n e r g y  a v a i l a b l e  unde r  t h i s  A c t .  



16 USC 5 832c(d.  T h i s  language w i t h  s e c t i o n  3 suggests  t h a t  t o  q u a l i f y  a s  
a  pre ference customer o r  e n t i t y  would need " e l e c t r i c  d i s t r i b u t i o n  
f a c i l i t i e s "  and consumer members. This c o n c l u s i o n  i s  c o n s i s t e n t  w i t h  
BPA's pas t  i n t e r p r e t a t i o n  o f  s t a t u t e s ,  i t s  p o l i c y ,  and i t s  course o f  
conduct .  See eq. O p i n i o n  o f  BPA's Ac t i ng  General  Counse l ,  March 30, 1948, 
rega rd ing  m y  o f  S e a t t l e ;  Op in ion  o f  BPA's General  Counse l ,  March 1 1 ,  
1954, rega rd ing  t h e  Washington S ta te  Power Commi s s i o n ;  C i t y  o f  Po r t l and  v .  
Munro, No. CIV-77-928 ( D .  O r . ) (Orde r  g r a n t i n g  p a r t i a l  summary judgment).  
Cons is ten t  w i t h  j u d i c i a l  and o t h e r  agencies '  i n t e r p r e t a t i o n s  o f  the 
a p p l i c a t i o n  of p u b l i c  p r e f e r e n c e  g e n e r a l l y .  See eq. F o r t  Mohave I n d i a n  
T r i be  v .  U n i t e d  S t a t e s ,  CV 77-4790ALS (C.D. CX J u l y  7 ,  1978) ;  Department 
o f  Energy, General Counse l ' s  Op in ion ,  "Request o f  C i t y  o f  Needles f o r  
Reinstatement o f  Federa l  Power f o r  B e n e f i t  o f  i t s  C i t i z e n s , "  November 17, 
1988. 

Nor i s  PNGC a "group o f  cus tomers . "  While PNGC's members have banded 
toge the r  i n  a  group and PNGC rep resen ts  t h a t  group,  PNGC i s  n o t  a  "group,"  
o n l y  an agent t h a t  t h e  members have c reated.  Were BPA r e q u i r e d  t o  
c o n t r a c t  w i t h  t h e  members as a  group, i t  would do so, b u t  i t  would be 
BPA's d e c i s i o n  whether i t  would deal  w i t h  t h e  agen t  o r  t h e  p r i n c i p a l s .  
Moreover, PNGC's membership i s  n o t  r e s t r i c t e d  t o  cus tomers  o f  BPA 1'; 
and PNGC has n o t i f i e d  BPA . i n  w r i t i n g  t h a t  i t  w i l l  n o t  r e s t r i c t  i t s  
membership t o  u t i l i t i e s .  (See PNGC's Bylaws, a t t a c h e d  as Appendix D, and 
L e t t e r  f rom Nadal t o  Long, Nov. 16, 1992, a t t a c h e d  as Appendix E . )  

The Northwest  Power A c t ' s  l e g i s l a t i v e  h i s t o r y  s u p p o r t s  t h e  i n t e r p r e t a t i o n  
t h a t  BPA's o b l i g a t i o n s  under s e c t i o n  9 ( i )  r u n  to  i t s  e x i s t i n g  customers 
and n o t  t o  o t h e r  e n t i t i e s .  The House I n t e r i o r  Committee Repor t  s t a t e s  
t h a t  " C s l e c t i o n  9 ( i )  s e t s  f o r t h  a d d i t i o n a l  s e r v i c e s  BPA i s  t o  p rov ide  i t s  
customers, a t  t h e i r  r e q u e s t  and expense, w i t h  r e s p e c t  t o  power sa les  a n d  
purchases o f  t h e i r  own." H .  Rep. 96-976, 9 6 t h  Cong., 2d Sess., P a r t  I 1  
(19801, p .  56 (emphasis s u p p l i e d ) .  The House Commerce Committee Report 
con f i rms  t h i s  i n t e n t  s t a t i n g  t h a t  " C s l e c t i o n  9 (h )  [ s i c . ]  d e s c r i b e s  the  
a d d i t i o n a l  s e r v i c e s  t h a t  t h e  A d m i n i s t r a t o r  i s  t o  p r o v i d e  h i s  customers 
w i t h i n  the  r e g i o n . "  H .  Rep. 96-967, 96th Cong., 2d Sess . ,  P a r t  I 1  (19801, 
p. 73 (emphasis s u p p l i e d ) .  

Conc lus ion  

BPA i s  no t  o b l i g a t e d  t o  c o n t r a c t  w i t h  PNGC f o r  t h e  s a l e  o f  PNW AC I n t e r t i e  
t ransmiss ion  c a p a c i t y .  BPA has the  d i s c r e t i o n  t o  d e t e r m i n e  t h e  bes t  
manner f o r  d i s c h a r g i n g  i t s  o b l i g a t i o n s ,  i n c l u d i n g  t h e  d i s c r e t i o n  t o  
determine how t o  manage i t s  f i n a n c i a l  and l e g a l  r i s k s .  

A l though BPA i s  n o t  r e q u i r e d  t o  execute a  c o n t r a c t  w i t h  PNGC, the  
A d m i n i s t r a t o r  may e x e r c i s e  d i s c r e t i o n  t o  do so. I n  t h e  p a s t ,  BPA has 

11 PNGC's Bylaws r e q u i r e  t h a t  members be e l e c t r i c  c o o p e r a t i v e s  o r  mutual - 
u t i  1 i t i e s  l o c a t e d  w i t h i n  BPA's s e r v i c e  t e r r i t o r y .  I t  does n o t  r e q u i r e .  
t h a t  t hey  be BPA cus tomers .  Bylaws o f  the  P a c i f i c  N o r t h w e s t  Genera t ing  
Coopera t ive ,  March 7 ,  1990, p . 1 ,  a t t ached  as Appendix D .  



e x e c u t e d  c o n t r a c t s  w i t h  PNGC and i t s  members j o i n t l y  t o  a s s i s t  them i n  
s e l l i n g  power f r o m  Boardman t o  p a r t i e s  o u t s i d e  t h e  r e g i o n .  C o n t r a c t s  
Nos. DE-MS79-85BP92 154; DE-MS79-91 BP92300. BPA has  a1 s o  r e c e n t  1  y  execu ted  
a  s h o r t - t e r m  w h e e l i n g  c o n t r a c t  w i t h  PNGC w i t h o u t  r e q u i r i n g  t h a t  PNGC's 
members be p a r t i e s  t o  t h a t  ag reement .  C o n t r a c t  No. DE-MS79-91BP92687. 

D e c i s i o n  

S o l e l y  for  t h e  p u r p o s e  o f  Non-Federa l  P a r t i c i p a t i o n ,  BPA w i l l  e x e r c i s e  i t s  
d i s c r e t i o n  t o  e n t e r  i n t o  a  C a p a c i t y  Ownersh ip Agreement  w i t h  PNGC a l o n e ,  
i f  BPA can o b t a i n  PNGC's w r i t t e n  acknowledgment t h a t  e x e c u t i o n  o f  a  
C a p a c i t y  Ownersh ip  Agreement  does n o t  c r e a t e  any  r i g h t  or e v i d e n c e  o f  any 
r i g h t ,  i . e . ,  e s t a b l i s h  any  p r e c e d e n t ,  f o r  PNGC to  r e c e i v e  a  power s a l e s  
c o n t r a c t  o r  any s e c t i o n  9 ( i )  s e r v i c e s  f r o m  BPA. By e x e c u t i n g  a  C a p a c i t y  
Owne rsh i p  Agreement  w i t h  PNGC, i t  i s  n o t  BPA1s i n t e n t  to  make any d e c i s i o n  
o n ,  or e s t a b l i s h  a n y  b a s i  s  fo r ,  PNGC t o  become a  power  s a l e s  cus tomer  o f  
BPA, a  s t a t u s  f o r  w h i c h  i t  does n o t  p r e s e n t l y  q u a l i f y .  

8 .  PNGC Members M u s t  Reduce BPA Load O b l i g a t i o n  If S e c t i o n  9 ( c )  Resources Are 
E x p o r t e d  

I f  BPA c o n t r a c t s  w i t h  PNGC a l o n e ,  BPA mus t  s t i l l  be a b l e  t o  r e d u c e ,  i f  
n e c e s s a r y ,  i t s  f i r m  l o a d  o b l i g a t i o n s  t o  i t s  u t i l i t y  cus tomers ,  PNGC1s 
members, under  t h e i r  s e c t i o n  5 ( b >  c o n t r a c t s  p u r s u a n t  to  any  s e c t i o n  9 ( c )  
d e t e r m i n a t i o n  u n d e r  t h e  N o r t h w e s t  Power A c t .  

S e c t i o n  9 ( c >  o f  t h e  N o r t h w e s t  Power A c t  s t a t e s ,  i n  p a r t ,  t h a t :  

[ t l h e  A d m i n i s t r a t o r  s h a l l ,  i n  mak ing  any d e t e r m i n a t i o n ,  
unde r  any c o n t a c t  e x e c u t e d  p u r s u a n t  t o  s e c t i o n  5 [o f  t h e  
N o r t h w e s t  Power A c t l ,  o f  t h e  e l e c t r i c  power r e q u i r e m e n t s  o f  
any  P a c i f i c  N o r t h w e s t  c u s t o m e r ,  w h i c h  i s  a  non -Fede ra l  
e n t i t y  h a v i n g  i t s  own g e n e r a t i o n ,  e x c l u d e ,  i n  a d d i t i o n  t o  
h y d r o e l e c t r i c  g e n e r a t e d  e n e r g y  e x c l u d e d  f r o m  such  
r e q u i r e m e n t s  p u r s u a n t  t o  s e c t i o n  3 ( d >  o f  such  A c t  ( 1 6  
U.S.C. 8 3 7 b ( d > > ,  any  amount o f  e n e r g y  i n c l u d e d  i n  t h e  
r e s o u r c e s  o f  such  cus tomer  f o r  s e r v i c e  t o  f i r m  l o a d s  i n  t h e  
r e g i o n  i f  ( 1 )  such  amount was d i s p o s e d  o f  b y  such  cus tomer  
o u t s i d e  t h e  r e g i o n ,  and ( 2 )  as a  r e s u l t  o f  such  
d i s p o s i t i o n ,  t h e  f i r m  ene rgy  r e q u i r e m e n t s  o f  such  cus tomer  
o r  o t h e r  c u s t o m e r s  o f  t h e  A d m i n i s t r a t o r  a r e  i n c r e a s e d .  
Such amount o f  e n e r g y  s h a l l  n o t  be e x c l u d e d ,  i f  t h e  
A d m i n i s t r a t o r  d e t e r m i n e s  t h a t  t h r o u g h  r e a s o n a b l e  measures 
such  amount o f  e n e r g y  c o u l d  n o t  be conse rved  o r  o t h e r w i s e  
r e t a i n e d  f o r  s e r v i c e  t o  r e g i o n a l  l o a d s .  The A d m i n i s t r a t o r  
may s e l l  as  r e p l a c e m e n t  f o r  any  amount o f  e n e r g y  so  
e x c l u d e d  o n l y  e n e r g y  t h a t  wou ld  o t h e r w i s e  be s u r p l u s .  

1 6  USC 5 8 3 9 f ( c ) .  T h i s  p r o v i s i o n  r e q u i r e s  BPA t o  r e d u c e  i t s  f i r m  l o a d  
o b l i g a t i o n  t o  a  c u s t o m e r  t h a t  e x p o r t s ,  f rom a P a c i f i c  N o r t h w e s t  r e s o u r c e  
t h a t  i s  c o n s e r v a b l e  o r  o t h e r w i s e  r e t a i n a b l e  t h r o u g h  r e a s o n a b l e  measures,  
i f t h a t  e x p o r t  c o u l d  r e s u l t  i n  an i n c r e a s e  i n  t h e  f i r m  e n e r g y  r e q u i r e m e n t s  



o f  t h a t  customer o r  any o t h e r  BPA cus tomer .  I t  p r e v e n t s  customers f r o m  
p l a c i n g  a d d i t i o n a l  load on BPA t o  t h e  e x t e n t  o f  such e x p o r t ,  o r  c a u s i n g  
o t h e r  customers t o  p lace  a d d i t i o n a l  l o a d  on BPA, when they  have e x p o r t e d  
power t h a t  t hey  cou ld  reasonab ly  have r e t a i n e d  f o r  use a g a i n s t  those 
l oads .  I f  a d d i t i o n a l  loads on BPA r e s u l t  from e x p o r t s ,  they  r e p r e s e n t  
i nc rease  cos ts  t o  BPA f o r  hav ing  t o  supp ly  t h a t  a d d i t i o n a l  power. 

PNGC has no requ i rements  power sa les  c o n t r a c t  w i t h  BPA, however, and BPA 
does n o t  owe PNGC a  f i r m  load o b l i g a t i o n  t h a t  can be reduced.  Only PNGC's 
members have s e c t i o n  5(b> power sa les  c o n t r a c t s  w i t h  BPA. BPA w i l l  have 
no means o f  comply ing w i t h  the. requ i remen ts  o f  s e c t i o n  9 ( c )  un less  PNGC's 
members a r e  bound by c o n t r a c t  t o  accep t  a  r e d u c t i o n  i n  BPA's f i r m  l o a d  
o b l i g a t i o n  under s e c t i o n  9 ( c ) .  

P r o v i d i n g  PNGC w i t h  t ransmiss ion  c a p a c i t y ,  wh ich  c o u l d  be used f o r  
s e c t i o n  9 ( c >  e x p o r t s ,  w i t h o u t  b i n d i n g  i t s  members t o  accept  a r e d u c t i o n  i n  
BPA's o b l i g a t i o n  as may be r e q u i r e d  by a  s e c t i o n  9 ( c >  d e t e r m i n a t i o n ,  
exposes BPA t o  s i g n i f i c a n t  l e g a l  r i s k .  I n  t h e  case o f  PNGC, the  power 
PNGC w i l l  e x p o r t ,  i n i t i a l l y ,  i s  genera ted a t  Boardman. PNGC owns i t s  
share o f  Boardman f o r  t h e  b e n e f i t  of i t s  members. See p .  2 ,  supra.  To 
the e x t e n t  t h a t  PNGC's members use PNGC t o  purchase resou rces  t o  se rve  
member f i r m  loads ,  as they  d i d  w i t h  Boardman, such members cannot  be 
e n t i t l e d  t o  use PNGC t o  evade the  a p p l i c a t i o n  o f  s e c t i o n  9 ( c > .  I f  BPA 
were t o  p e r m i t  PNGC t o  e x p o r t  power under these c i r cums tances  w i t h o u t  
p r o v i d i n g  a  mechanism f o r  reach ing  t h e  members, BPA's o t h e r  customers or 
Northwest  i n t e r e s t  groups m igh t  c h a l l e n g e  t h e  arrangement as a  
c i r c u m v e n t i o n  o f  BPA's and o t h e r  Nor thwest  u t i l i t i e s '  o b l i g a t i o n s  under  
s e c t i o n  9 ( c ) .  

The concern  he re ,  however, i s  n o t  s i m p l y  t h a t  PNGC w i l l  e x p o r t  Boardman 
and t h a t  t h i s  c o u l d  i nc rease  BPA's o r  i t s  cus tomers '  l oads  and, t h e r e f o r e ,  
t h e i r  c o s t s . z /  BPA's major  concern i s  t h a t  t h i s  t y p e  o f  arrangement 
cou ld  c r e a t e  a  l a r g e  l oopho le  f o r  customers,  i n c l u d i n g  those which a r e  
e x i s t i n g  o r  f u t u r e  members o f  PNGC, t o  make an end r u n  around t h e  
Northwest  Power Ac t  by t r a n s f e r r i n g  resou rces  t h e y  w ish  t o  e x p o r t  t o  
s i m i l a r  u m b r e l l a  o r g a n i z a t i o n s  o r  h o l d i n g  companies. A l l o w i n g  BPA u t i l i t y  
customers who a re  PNGC's members t o  c i r cumven t  s e c t i o n  9 ( c )  i n  t h i s  manner 
cou ld  c r e a t e  an unwarranted precedent .  

To t h e  e x t e n t  t h a t  BPA a l l owed  c i r c u m v e n t i o n ,  BPA c o u l d  compromise i t s  
a b i l i t y  t o  implement t h e  s t a t u t e  o r  t o  argue t h a t  customers e x p o r t i n g  
th rough a  h o l d i n g  company must accept  r e d u c t i o n s  i n  BPA's f i r m  l oad  
o b l i g a t i o n s .  The re fo re ,  BPA needs a  mechanism t o  b i n d  PNGC's e x i s t i n g  and 
f u t u r e  members which a r e  a l s o  customers o f  BPA t o  reduce BPA's f i r m  
s e r v i c e  o b l i g a t i o n s  t o  them i f  r e q u i r e d  t o  do so by  s e c t i o n  9 ( c ) .  BPA, 
b e l i e v e s  t h a t  a v o i d i n g  an adverse precedent  i s  v e r y  i m p o r t a n t .  

2 1  Under s e c t i o n  9 ( c ) ,  BPA w i l l  make a  d e t e r m i n a t i o n ,  separa te  f r o m  t h i s  - 
d e c i s i o n ,  whether PNGC's e x p o r t  o f  Boardman on b e h a l f  o f  i t s  members wou ld  
r e s u l t  i n  any i n c r e a s e  i n  BPA's f i r m  l o a d  o b l i g a t i o n s  of those members o r  
B P A ' s  o t h e r  customers.  



I n  any case,  BPA must be a b l e  t o  reduce i t s  f i r m  l oad  o b l i g a t i o n s  t o  PNGC 
members i n  p r o p o r t i o n  t o  each member's c o n t r a c t u a l  i n t e r e s t  i n  t he  
r e s o u r c e  o r  power, i f  a  r e d u c t i o n  i s  r e q u i r e d  by s e c t i o n  9 ( c ) .  

D e c i s i o n  

BPA r e q u i r e s  a  p r o v i s i o n  i n  a  separa te  c o n t r a c t  w i t h  PNGC's members; each 
w i l l  a c c e p t  a  r e d u c t i o n  i n  BPA's f i r m  l o a d  o b l i g a t i o n  t o  i t  i f :  ( 1 )  PNGC 
e x p o r t s  t h a t  member's resou rce ,  o r  a  member's share o f  a  resource,  o r  a  
r e s o u r c e  h e l d  f o r  t h e  member's b e n e f i t ;  and ( 2 )  d e t e r m i n a t i o n  of BPA under  
s e c t i o n  9 ( c )  r e q u i r e s  a  r e d u c t i o n  i n  BPA's f i r m  l o a d  o b l i g a t i o n s  due t o  
the  proposed e x p o r t  o f  t h e  resource.  PNGC must  agree t o  have the  
p r o v i s i o n  cover  changes i n  membership i n  o r d e r  t o  a p p l y  t o  new PNGC 
members wh ich  a re  a l s o  BPA customers.  

C. BPA Requ i res  R i s k  M i t i g a t i o n  f o r  Non-recovery o f  Costs  

I f  BPA c o n t r a c t s  s o l e l y  w i t h  PNGC, BPA r u n s  an i nc reased  f i n a n c i a l  r i s k  o f  
n o t  r e c o v e r i n g  PNGC's share o f  a d j u s t e d  u p f r o n t  c o s t s ,  i f  a p p l i c a b l e ,  and 
the  annua l  c o s t s  r e l a t e d  t o  o p e r a t i o n  and main tenance o f  t he  PNW AC 
I n t e r t i e .  BPA recogn izes  t h a t  i t  c o u l d  be s u b j e c t  t o  t h e  r i s k  o f  
non-payment o f  these c o s t s  by any o f  t h e  NFP p a r t i c i p a n t s ;  however, 
because o f  t h e  d i f f e r e n c e  i n  PNGC's s t r u c t u r e ,  t h e  r i s k  o f  PNGC 
non-payment war ran ts  addi  t i o n a l  ana l  y s i  s  . 
BPA's NFP proposal '  a n t i c i p a t e s  payment for PNW AC I n t e r t i e  c a p a c i t y  r i g h t s  
i n  two p a r t s .  F i r s t ,  an u p f r o n t  payment o f  $215 p e r  k i l o w a t t  o f  c a p a c i t y  
( a d j u s t e d  a t  a  l a t e r  da te  t o  match a c t u a l  c o s t s )  f o r  c a p i t a l  and r e l a t e d  
c o s t s  f o l l o w i n g  i n t e r i m  app rova l  o f  t h e  r a t e  f r o m  t h e  Federal  Energy 
R e g u l a t o r y  Commission (FERC). Second, an o n g o i n g  annual payment f o r  
o p e r a t i o n ,  maintenance,  rep lacement ,  and o t h e r  c o s t s ,  based on a p r o  r a t a  
share o f  PNW AC I n t e r t i e  c a p a c i t y ,  f o r  t h e  l i f e  o f  t h e  f a c i l i t i e s .  

PNGC does n o t  p r e s e n t  a  non-payment r i s k  f o r  t h e  u p f r o n t  payment. Once 
t h e  c o n t r a c t  i s  i n  p l a c e ,  however, BPA r i s k s  PNGC's i n a b i l i t y  t o  make an  
a d d i t i o n a l  u p f r o n t  payment f o r  a d j u s t m e n t s ,  and t h e  ongo ing payments fo r  
annual  c o s t s  a s s o c i a t e d  w i t h  t h e  PNW AC I n t e r t i e .  U n l i k e  o t h e r  u t i l i t y  
a p p l i c a n t s  wh ich  have v a r i o u s  sources o f  revenues and assets ,  PNGC's 
p r i m a r y  a s s e t  i s  Boardman ( a c c o u n t i n g  f o r  a p p r o x i m a t e l y  75  pe rcen t  o f  
t o t a l  PNGC a s s e t s ) .  F i n a n c i a l  S ta tements  and Repor t  o f  Independent 
C e r t i f i e d  P u b l i c  Accountants ,  P a c i f i c  N o r t h w e s t  Genera t i ng  Coopera t i ve ,  
December 31, 1991 and 1990. PNGC p l a n s  t o  pay  f o r  i t s  share o f  annual  
c o s t s  and f o r  repayment o f  i t s  l o a n  t h r o u g h  s a l e s  of i t s  Boardman power.  
PNGC's i n a b i l i t y  t o  market  i t s  share o f  Boardman c o u l d  s e r i o u s l y  
j e o p a r d i z e  i t s  a b i l i t y  t o  make payments t o  BPA. 

I n  c o n t r a s t ,  i f  BPA executes the  C a p a c i t y  Ownersh ip  Agreement w i t h  PNGC's 
members, i n  a d d i t i o n  t o  o r  i n  l i e u  o f  PNGC, t h e  members would have a  
c o n t r a c t u a l  o b l i g a t i o n  t o  pay t h e  annual  cha rges .  Two b e n e f i t s  would 
acc rue  t o  BPA f r o m  t h i s  arrangement:  ( 1 )  BPA would have the p r o t e c t i o n  o f  
and access t o  a  b roader  base of a s s e t s ;  and ( 2 )  BPA would be e x t e n d i n g  an 
a l r e a d y  s u b s t a n t i a l  r e l a t i o n s h i p  w i t h  e x i s t i n g  cus tomers .  



The s u b s c r i p t i o n  agreements between PNGC and i t s  c u r r e n t  members p r o v i d e  
f o r  t h e  subsc r i be rs  t o  i ndemn i f y  PNGC f o r  a l l  cos ts  r e l a t e d  t o  t h e  purchase 
o f  PNN AC I n t e r t i e  capac i t y  and t h e  o b l i g a t i o n s  under t h e  C a p a c i t y  
Ownership Agreement (See E x h i b i t  C ) .  Th i s  p r o v i s i o n ,  however,  a f f o r d s  no 
l e g a l  p r o t e c t i o n  t o  BPA. BPA cannot  f o r c e  PNGC t o  a c t  on  t h e  s u b s c r i b e r s '  
i n d e m n i f i c a t i o n  o f  PNGC because BPA i s  n o t  a  p a r t y  t o  t h e  s u b s c r i p t i o n  
agreements and has no r i g h t s  t o  a s s e r t  under such agreements. Nor can BPA 
use t h e  p r o v i s i o n s  o f  the s u b s c r i p t i o n  agreements t o  reach  t h e  asse ts  o f  
t h e  s u b s c r i b e r s .  BPA would have t o  be a t h i r d - p a r t y  b e n e f i c i a r y  o f  t he  
C a p a c i t y  Ownership Agreement i n  o r d e r  t o  o b t a i n  a  c l a i m  a g a i n s t  e i t h e r  
PNGC o r  t he  subsc r i be rs .  Cf. e.g. Restatement (2d)  o f  C o n t r a c t s ,  5 302. 
A t  t h i s  t i m e ,  BPA i s  no t  named as a  t h i r d - p a r t y  b e n e f i c i a r y .  

I n  t h e  even t  o f  non-payment by PNGC, BPA must r e l y  on PNGC's good 
i n t e n t i o n s  t o  m a i n t a i n  and e n f o r c e  t h e  i n d e m n i f i c a t i o n  p r o v i s i o n s  under 
t h e  s u b s c r i p t i o n  agreements, b u t  BPA c o u l d  n o t  reasonab ly  f o r c e  PNGC t o  do 
so. There i s  a  r i s k  t h a t  PNGC and t h e  s u b s c r i b e r s  may d e c i d e  a t  any t ime  
t o  change o r  e l i m i n a t e  the  i n d e m n i f i c a t i o n  p r o v i s i o n s  o f  t h e  s u b s c r i p t i o n  
agreements. Business i n t e r e s t s  and t h e  needs o f  PNGC's members may 
m i l i t a t e  i n  f a v o r  o f  m a i n t a i n i n g  t h e  p r o v i s i o n s .  If t h e  m a r k e t  f o r  PNGC1s 
r e s o u r c e  were t o  co l l apse ,  .however, PNGC's subsc r i be rs  c o u l d  a t t e m p t  t o  
abandon PNGC and i t s  f u t u r e  d e b t s .  BPA would be unable t o  p r e v e n t  t h e  
s u b s c r i b e r s  f r o m  do ing  so. 

D e c i s i o n  

BPA r e q u i r e s  a  p r o v i s i o n  i n  t h e  PNGC C a p a c i t y  Ownership Agreement wh ich  
would b o t h  meet PNGC's needs and p r o t e c t  BPAts f i n a n c i a l  i n t e r e s t  by 
m i t i g a t i n g  BPA's r i s k  o f  non-payment o f  t h e  a d j u s t e d  u p f r o n t  c o s t s ,  i f  
a p p l i c a b l e ,  and the  ongoing annual  charges i n  t h e  event  o f  PNGC's f a i l u r e  
t o  comply w i t h  t h e  Capac i ty  Ownership Agreement payment p r o v i s i o n s .  
Because t h i s  r i s k  i s  no t  un ique t o  PNGC, a l t h o u g h  i t  i s  he igh tened ,  t h i s  
concern  w i l l  be addressed i n  t h e  c o n t r a c t s  of a l l  New Owners. 

BPA Requ i res  R i s k  M i  t i g a t i o n  o f  Non-u t i  1  i t y  Ownership 

I f  BPA c o n t r a c t s  w i t h  PNGC t o  t h e  e x c l u s i o n  o f  i t s  members, BPA r i s k s  
n o n - u t i l i t y  ownership of PNW AC I n t e r t i e  c a p a c i t y .  T h i s  i s  a n o t h e r  i s s u e  
t h a t  c o u l d  a r i s e  i n  regard  t o  any o f  t h e  NFP p a r t i c i p a n t s .  Aga in ,  because 
of t h e  s p e c i a l  n a t u r e  of PNGC, t h e  r i s k  o f  n o n - u t i l i t y  ownersh ip  a r i s i n g  
f r o m  PNGCts p a r t i c i p a t i o n  w a r r a n t s  a d d i t i o n a l  a n a l y s i s .  

P a r t i c i p a t i o n  i n  BPA's NFP p r o p o s a l  was o r i g i n a l l y  r e s t r i c t e d  t o  Nor thwest  
s c h e d u l i n g  u t i l i t i e s  o r  u t i l i t i e s  w i t h  c o n t r a c t s  w i t h  s c h e d u l i n g  
u t i l i t i e s .  The scope of p o s s i b l e  p a r t i c i p a n t s  was l a t e r  expanded t o  
i n c l u d e  j o i n t  power agencies,  compr i sed  o f  BPA PNW u t i l i t y  cus tomers ,  t h a t  
have e i t h e r  a  PNW Schedul ing U t i l i t y  o r  a  c o n t r a c t  w i t h  a  PNW S c h e d u l i n g  
u t i l i t y  f o r  schedu l i ng  s e r v i c e s .  The proposa l  was n o t  des igned t o  
accommodate n o n - u t i l i t y  owners, o r  a t  l e a s t  noncustorner - re la ted  owners,  
and such owners a re  n o t  cons ide red  d e s i r a b l e  o r  a p p r o p r i a t e .  

PNGC r a i s e s  t h e  specter  of n o n - u t i l i t y  ownersh ip  i n  two ways. F i r s t ,  PNGC 
would f i n a n c e  i t s  Capac i ty  Ownership payments th rough a  l oan  f r o m  CFC, a  



private corporation that lends to cooperative corporations. CFC would 
acquire ownership of PNGC's interest through terms of the loan agreement 
upon default on PNGC's loan. CFC will retain for itself the right to 
assign its interests, making it possible that a third party could acquire 
PNGC's ownership interest. This risk is not necessarily unique to PNGC's 
situation, of course, because other utilities could have similar security 
arrangements with their lenders. PNGC presents a somewhat greater risk, 
in that it has no apparent income for discharge of its obligations other 
than its sale of Boardman and the voluntary support of its members. 

Second, PNGC presents a greater risk because it may not be a "utility" 
with a duty to continue service. Oregon statute defines "public utility" 
as 

[alny corporation, company, individual , association of 
individuals, or its lessees, trustees or receivers, that 
owns, operates, manages o r  controls all or a part of any 
plant or equipment in this state for the production,. 
transmission, delivery or furnishing of . . . power, 
directly or indirectly, t o  or for the public . . . . "  

ORS 757.005(l>(a>(A>. Although PNGC appears to meet the requirements of 
this definition, it also meets the terms of the definition's exemption. 
The statute's definition of public utility excludes "[alny corporation, 
company, individual or association of individuals providing . . . power: 
( i >  From any energy resource to fewer than 20 customers, if it began 
providing service to a customer prior to July 14, 1985[.1" 
ORS 757.005(l>(b)(C>. Because the provision specifies "customers" rather 
than the public, it is appropriate only to count PNGC's members. PNGC has 
fewer than 20 members and should qualify for this exemption. 

The definition of "public utility" aside, PNGC does not conduct itself as 
a typical utility. PNGC does not have distribution or transmission 
facilities interconnecting with its utility members. It does not operate 
a generating resource although it is a minority owner of Boardman. It 
makes no filings with the Oregon P.ub1.i~ Utilities Commission. Nor is PNGC 
regulated by FERC under the Federal Power Act. As a cooperative, PNGC i s  
not subject to FERC jurisdiction. 

PNGC is more closely analogous to a non-utility generator, for example, 
than to a utility. Like a non-utility generator, PNGC sells power at 
wholesale to utilities. PNGC can also appropriately be viewed as an agent 
for its members concerning their non-Federal power purchases and sales. 
The conclusion that PNGC is not a utility is consistent with prior BPA 
analyses of PNGC. See Draft ROD, p. 3. 

If PNGC is not a utility within the meaning of Oregon's statute, it may be 
possible for PNGC to simply cease operations. Oregon requires public 
utilities, and their successors and assigns, to "furnish adequate and safe 
service, equipment and facilities . . . " .  ORS 757.020. It further 
restricts a utility's ability to encumber or dispose of property 
"necessary or useful in the performance of its duties to the public or.any 
part thereof . . . "  OR8 757.480(1)(a); see also ORS 757.480(3). A 
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Id. Also, nothing in PNGC's bylaws restricts its - 

, and given the ambiguity of PNGC's status, it would 
iscount this risk completely. If PNGC can go out of 

business without the requirement of continued service during a period of 
reorganization or hand over to a utility, PNGC presents BPA with the risk 
of a very long-term agreement partner who could simply disappear. 

Decision 

BPA wishes to avoid having non-utility ownership of PNW AC Intertie 
capacity, therefore, there must be a provision in the Capacity Ownership 
Agreement that requires a New Owner, or its successors or assigns, to 
reconvey capacity ownership interest to BPA, at BPA's sole option, in the 
event of dissolution or default on financial obligations. Again, this 
concern is more acute for PNGC, but not unique. The concern will be 
addressed generi call y i n a1 1 the Capaci ty Ownership Agreements. 



SECTION IV 

OTHER ISSUES 

A .  Schedu l ing  and O the r  Transmiss ion  Suppor t  S e r v i c e s  

I n  the  NFP MOU, PNGC agrees t o  e n t e r  i n t o  a  s c h e d u l i n g  agreement w i t h  
e i t h e r  BPA o r  a n o t h e r  PNW schedu l i ng  u t i l i t y  f o r  s c h e d u l i n g  s e r v i c e s  w i t h  
respec t  t o  i t s  i n t e r e s t  i n  t h e  PNW AC I n t e r t i e .  T y p i c a l l y ,  BPA r e q u i r e s  
the  purchaser  o f  power o r  a  NW schedu l i ng  u t i l i t y  t o  be a  p a r t y  t o  a  BPA 
t r a n s m i s s i o n  agreement, because such u t i l i t i e s  u s u a l l y  have t h e  system 
c o n t r o l  and s c h e d u l i n g  c a p a b i l i t y  t o  meet l o a d - f o l l o w i n g  and system- 
s t a b i l i t y  requ i remen ts ,  and i t  i s  assumed t h a t  t h e  pu rchase r  has t h e  
g r e a t e s t  i n t e r e s t  i n  l o a d - f o l l o w i n g  r e q u i r e m e n t s .  

BPA e n t e r e d  i n t o  a  Se rv i ces  Agreement, C o n t r a c t  No. DE-MS79-86BP92300 
dated February  27,  1987, w i t h  PNGC and i t s  members. The Serv i ces  
Agreement p r o v i d e s  f o r ,  among o t h e r  t h i n g s ,  schedu l i ng ,  d i s p a t c h ,  and 
management s e r v i c e s  f r o m  BPA f o r  PNGC's share  o f  o u t p u t  from Boardman. 
A l though t h e  agreement does n o t  p r o v i d e  f o r  whee l i ng ,  i t  p r o v i d e s  f o r  
c e r t a i n  s u p p o r t  o r  a n c i l l a r y  s e r v i c e s  a s s o c i a t e d  w i t h  a  whee l i ng  
t r a n s a c t i o n .  

N e i t h e r  PNGC n o r  i t s  members have t h e  c a p a b i l i t y  o f  p r o v i d i n g  a n c i l l a r y  
s e r v i c e s ,  and t h e  new purchaser  o f  PNGC's share o f  Boardman, Tu r lock ,  i s  
n o t  a  NW s c h e d u l i n g  u t i l i t y .  The re fo re ,  e i t h e r  BPA o r  a  NW schedu l i ng  
u t i l i t y  wou ld  be r e q u i r e d  t o  p r o v i d e  such s e r v i c e s  t o  PNGC f o r  i t s  
t r a n s a c t i o n s  under t h e  C a p a c i t y  Ownership Agreement. PNGC has reques ted  
BPA t o  p r o v i d e  t h e  s e r v i c e s  necessary  t o  s u p p o r t  t h e  C a p a c i t y  Ownership 
Agreement. BPA i s  i n  t h e  process  o f  d e t e r m i n i n g  which s e r v i c e s  would be 
r e q u i r e d  and whether t o  amend t h e  e x i s t i n g  S e r v i c e s  Agreement w i t h  PNGC o r  
t o  execute a  new agreement f o r  such s e r v i c e s .  

D e c i s i o n  

I f  BPA amends t h e  Se rv i ces  Agreement w i t h  PNGC and i t s  members, a l l  
p a r t i e s  t o  t h e  S e r v i c e s  Agreement w i l l  execu te  any amendments- I f  a new 
agreement i s  e n t e r e d  i n t o  f o r  s e r v i c e s  t o  s u p p o r t  t he  C a p a c i t y  Ownership 
Agreement. BPA may e n t e r  i n t o  t h e  new agreement w i t h  PNGC a lone ;  however, 
s e r v i c e s  under t h e  agreement must be suspended upon PNGC's f a i l u r e  t o  meet 
i t s  payment o b l i g a t i o n s  t o  BPA. 

B .  Network Transmi s s i o n  

S e c t i o n  1 1 ,  Whee l ing  To and From AC I n t e r t i e  f o r  I n i t i a l  RTC, o f  E x h i b i t  A . 
( l i f e - o f - f a c i l i t i e s  c a p a c i t y  ownersh ip  a l t e r n a t i v e  o f  t h e  E I S  
Imp lemen ta t i on  P l a n )  t o  the-NFP MOU s t a t e s  t h a t :  

To t h e  e x t e n t  t h a t  BPA has s u f f i c i e n t  c a p a c i t y  i n  excess o f  
i t s  needs and o b l i g a t i o n s  a t  t he  t i m e  c a p a c i t y  ownersh ip  
agreements a r e  executed,  BPA would make a v a i l a b l e ,  th rough 



e x i s t i n g  o r  new c o n t r a c t s  t o  each  New Owner, Ne twork  
w h e e l i n g  between AC PNW AC I n t e r t i e  and t h e  New O w n e r ' s  
s ys tem i n  an amount equal  t o  each  new Owner ' s  share o f  RTC 
e x c l u s i v e  o f  upgrades .  Such Ne two rk  w h e e l i n g  wou ld  be for 
20 y e a r s  and be o f  t h e  same q u a l  i t y  a s ,  and on  te rms and 
c o n d i t i o n s  c o n s i s t e n t  w i t h  t h a t  b e i n g  o f f e r e d  t o  o t h e r  
cus tomers  s i m i l a r l y  s i t u a t e d .  A t  t h e  end o f  t h e  20 y e a r s ,  
BPA w i  1 1  o f f e r  t o  ex tend  w h e e l i n g  o f  t h e  same qua l  i t y  a s ,  
and on  te rms and c o n d i t i o n s  c o n s i s t e n t  w i t h ,  t h a t  b e i n g  
o f f e r e d  a t  t h a t  t i m e  t o  o t h e r  cus tomers  s i m i l a r l y  s i t u a t e d .  

PNGC has r e c e n t l y  r e q u e s t e d  Ne two rk  s e r v i c e  f rom BPA. PNGC c u r r e n t l y  has  
a  s h o r t - t e r m  agreement ,  C o n t r a c t  No. DE-MS79-91BP92687, w i t h  BPA d a t e d  
May 21 ,  1991, whereby BPA p r o v i d e s ,  among o t h e r  t h i n g s ,  N e t w o r k  
t r a n s m i s s i o n  s e r v i c e  t o  PNGC. As m e n t i o n e d  above,  PNGC's members a r e  n o t  
p a r t i e s  t o  t h e  s h o r t - t e r m  agreement .  

D e c i s i o n  

BPA may e n t e r  i n t o  a l ong - t e rm  Ne two rk  agreement  w i t h  PNGC a l o n e  f o r  
t r a n s m i s s i o n  s e r v i c e s ,  p r o v i d e d  t h a t  such t r a n s m i s s i o n  s e r v i c e s  w o u l d  be 
suspended upon PNGC's f a i l u r e  to  meet  i t s  payment o b l i g a t i o n s  t o  BPA u n d e r  
t h e  agreement .  I f  PNGC d e c i d e s  i n  t h e  f u t u r e  t o  r e q u e s t  an agreement  fo r  
new p o i n t s  o f  d e l i v e r y  i n  o r d e r  f o r  i t s  members t o  r e c e i v e  d e l i v e r i e s  o f  
power f r o m  t h e  s o u t h ,  i t  would be  n e c e s s a r y  for such  members t o  become 
p a r t i e s  t o  such agreement  i f  BPA i n t e r c o n n e c t s  w i t h  t h e i r  f a c i l i t i e s .  

I have r e v i e w e d  and h e r e b y  approve  t h i s  Record  o f  D e c i s i o n  as  s u p p o r t i n g  my 
d e c i s i o n  o f  June -, 1993, t h a t  PNGC i s  an a p p r o p r i a t e  c o n t r a c t i n g  e n t i t y  f o r  
purposes  o f  a  C a p a c i t y  Ownersh ip Agreement  upon m e e t i n g  t h e  above BPA 
r e q u i r e m e n t s .  

I s s u e d  a t  P o r t l a n d .  Oregon,  / 4 % ~ ~ l ~ .  1993.  

I 

a&k Robertson, / Executive Assistant Administrator 


